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DEQ S AN AND CREER
n January 11, 1982, Adninistrative Law Judge (ALJ)Y Matthew

ol dberg i ssued the attached Decision in this proceeding. Thereafter,
Respondent, General Gounsel, and the Charging Party, Uhited Farm \WWrkers of
Averica, AFL-A O (URWor ULhion), each tinely filed exceptions, a supporting
brief, and a reply brief.

Pursuant to provisions of Labor Gode section 1146,% the

Agricul tural Labor Relations Board (ALRB or Board) has delegated its authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has deci ded

Hrrrrrrrrrrrrrnl

YA the tine of the issuance of the ALJ's Decision all AL)'s were
referred to as Admnistrative Law Gficers. (See Gal. Admn code, tit. 8,
§ 20125, anended eff. Jan. 30, 1983.)

Z N sections references herein are to the California Labor
Gode unl ess ot herw se speci fi ed.



to affirmthe rulings, findings,¥ and concl usions? of the ALJ

as nodified herein and to adopt his recommended O der as nodified
her ei n.

Lhil ateral Wge | ncrease of January 1980

General ounsel excepts to the ALJ's finding that by Decenber 1979,
Respondent and the UFWhad reached i npasse in their coll ective bargai ni ng
negoti ations regarding i ssues which were "crucial " for both sides. Between
January and Qct ober 1979, Respondent and the UFWreached tentative agreenent
on approxi matel y 20 contract provisions, all "language articles" which the
parties did not consider crucial. Sill unresol ved were all econom c issues
and such union priorities as paid representatives, union security, and hiring
hal | s.

In the economc area, Respondent insisted that its cotton workers
recei ve | ower wage rates than workers performng simlar functions on ot her
crops, because of Respondent's need to conpete in the cotton narket wth

cheapl y produced foreign cotton. The

V¢ find no nerit in General Gounsel's exceptions to certain fact findings
of the ALJ which relate to the bargaining history during 1979. The ALJ has
nade no concl usi ons of | aw regardi ng Respondent's overal | bargai ni ng conduct
during that period and the background bargai ning history i s necessary to
determ ne whether a bona fide inpasse existed in the instant case.

Y\¢ affirmthe ALJ's concl usion that Respondent did not violate section
1153(e) by not using sack crews in the 1979 Bakersfield nelon harvest. Ve
find that Respondent's past practice was to use sack crews, as needed, to
suppl enent the machine crews in Bakersfield. In 1979, due to weat her
conditions, the harvest yield was so | ow that sack crews were unnecessary and
therefore only nachine crews were used. As that did not constitute a change
in Respondent's past practice, we find Respondent had no duty to bargai n over
its failure to use sack crews. (See Paul W Bertuccio (1982) 8 ALRB No. 101.)
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UFWwas general |y opposed to a wage differential. Mich of the ALJ's anal ysi s
regardi ng i npasse as to wages centers on the Lhion's position on the cotton
differential issue.

A though the parties had been negotiating si nce January, there were
no economc proposals made in witing until Gctober 16, 1979. On that date,
whi ch was al so the date that Ann Smth and Jerry (ohen repl aced Paul Chavez as
the negotiators for the UFW Respondent proposed the wage rates contai ned in
the recently signed Sun Harvest agreenent. Respondent's wage proposal al so
contained different rates for tractor work on different crops.

The UFWresponded to Respondent’'s (ctober 16 wage proposal on
Novenber 5 with its first conpl ete economc proposal. Respondent caucused for
a good part of the day to consider the Lhion's proposal. After sone further
di scussion, the parties adjourned and net agai n on Novenber 15. Al that
neeting, the parties discussed the Sun Harvest contract and Respondent's
negoti ator TomNassif inquired whether the Uhion was proposing the Sun Harvest
contract as a package deal. A though the UFWwant ed Respondent to fornal |y
propose the Sun Harvest contract, the Lhion clearly indicated that it woul d be
interested in a Sun Harvest-type agreenent. The UWPWfurther stated that to
get such an agreenent they would be wlling to negotiate a cotton
differential.¥ Respondent asked for sone tine to consider that proposal

Wien the parties next net on Novenber 20, Respondent

s the AL) noted, these discussions about the Sun Harvest contract were
initially "off-the-record.” However, the discussions are now on-the-record,
w thout objection fromeither party, and are treated |ike any other part of
the bargai ning history evi dence.
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imediately rejected the Sun Harvest contract as a package, prinarily because
of the provisions therein concerning the hiring hall, paid representatives,
and union security. The parties then di scussed new proposal s by Respondent
regardi ng the shop enpl oyees, subcontracting, and travel. As to its wage
of fer, Respondent changed its proposal to a differential for cotton only and a
nost -favored-nation clause for all other flat crops. Before the neeting
ended, the parties agreed to consider each other's proposals further and to
neet again after Nassif's vacation.

The parties did not fornmally neet again until January 15, 1980,
al though there was an infornal di scussion on Decenber 7, 1979, between Tom
Nassif and UFWcounsel Jerry Gohen, during whi ch Gohen agai n i nqui red whet her
there was any way to work with the Sun Harvest agreenent. MNassif again said
no.

Fol I owi ng the Decenber 7 conversation, the parties did not
communi cate again until Respondent's nail gramof Decenber 28, 1979, asking
whet her the Uhion wi shed to negotiate over proposed wage increases consi stent
w th Respondent’'s Qctober 16 proposal. The UFWresponded that it woul d not
separately negotiate wages and that it was not wlling to agree to Sun Harvest
wage rates wthout the Sun Harvest |anguage the Uhion had bargai ned to obtain.
Respondent thereafter declared that an inpasse had been reached and i ncreased
its enpl oyees' wage rates on January 1, 1980.

At the parties' next neeting, on January 15, 1980, the Union
nodi fied its Novenber 5 economc proposal s as to holiday pay, travel
al | onance, and conpany housi ng al | onance. Nassif was not satisfied wth the

Lhion's novenent. Ann Smth responded t hat
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if the Sun Harvest contract was not acceptabl e to Respondent as a package, the
UFWi ntended to proceed article-by-article. The negotiations then continued
as the ULhi on suggested, but no agreenent was reached that day.

The next bargai ni ng session was hel d on January 24, 1980, but
neither party presented any new proposals. The Lhi on asked Respondent to
state what it thought was necessary to reach an agreenent. Respondent sinply
restated its problens wth the Uhion's hiring and uni on shop proposal s, and no
progress was nade.

Athough it is not a part of the record of the instant case, there
is a conpl ete discussion of the next phase of the negotiations in Sam Andrews'
Sons (1982) 8 ALRB Nb. 64. After January 24, the parties did not exchange any

new proposal s until Respondent's letter of March 21, 1980. In that letter, in
whi ch Nassif stated what he mstakenly bel i eved was Don Andrews' position,
Respondent offered the Sun Harvest | anguage on cost-of-1iving al | onance and
union representatives. Interpreting that as a significant nove on
Respondent ' s part, the Unhion requested another neeting, which was hel d on
April 15. A that neeting, the UFWaccepted Respondent's apparent of fer of
March 21 and countered with a ten-cent cotton differential inits wage
proposal . Shortly thereafter, Nassif became aware of his mstake and
Respondent withdrew its proposal regarding cost-of-1iving all onance and uni on
representatives. That change of position apparently had a negative effect on
the negotiations as no further neetings were held until Qctober 1980.

The ALJ found that between Novenber 5 and
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Decenber 28, 1979, the Lhion refused to accept any change in its wage proposal
and indicated that it was "unal terably opposed’ to different wage rates for
different crops. During that period, Respondent expressed its unw ||ingness
to accept the Lhion's proposal s regarding hiring, paid union representatives,
and union security. As those were crucial issues, the ALJ found that the
parties had, by Decenber 28, reached an i npasse in the negotiations, He
therefore concl uded that Respondent did not violate its duty to bargai n by
unilaterally raising its enpl oyees' wages on January 1, 1980. V¢ find nerit
in the General Gounsel's exceptions to that concl usion.

Taft Broadcasting (0. (1967) 163 NLRB 475 [64 LRRM 1386], relied on

by the ALJ, does hold that inpasse may be reached as to certain cruci al

i ssues, while agreenent is still possible in other areas. However, when
Respondent decl ared inpasse in the instant matter, the parties still had
twenty-five unresol ved issues, including all the economc proposal s, nost of
whi ch had not even been di scussed by Decenber 28, 1979. |In past cases, this
Board has held that there is no bona fide inpasse as to the entire

negoti ati ons when substantial issues have not yet been explored. (See Admral
Packing . (1981) 7 ALRB No. 43; Mntebello Rose . (1979) 5 ALRB No. 64.)

Moreover, in the Taft case, the parties had net twenty-three tines
over the critical issues and appeared no closer to agreenent than at the
beginning. Here, the parties discussed wages at three bargai ni ng sessi ons
prior to Respondent's declaration of inpasse. In fact, the parties barely

di scussed speci fic wage
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proposal s or other economc issues. The prinary issue during Novenber and
Decenber 1979, was whether the Sun Harvest contract could be agreed to as a
package. It seens clear that by Decenber 7, the parties had reached i npasse
over the issue of the Sun Harvest contract. However, that sinply neant that
the parties woul d have to negotiate proposal - by-proposal and to nake snal |
noves toward a conpl ete agreenent. The Whion denonstrated its wllingness to
proceed in that manner on January 14, 1980, at the first neeting after it
becane clear that the Sun Harvest contract package was not acceptabl e.

Further, unlike the Taft case, where the inpasse had
centered on the issue of enployer freedomto assign work, the issue of wages
inthe instant case is a matter of econonics, not principle. That is, the
Respondent' s insistence on a certain wage level with differentials is really a
guestion of the economc cost of the contract. Mst economc issues had not
even been di scussed by Decenber 28 and the Lhion was quite willing to
negotiate wages and all cost related proposals in the itemby-item nanner
descri bed above.

Fnally, the ALJ's findings regarding the cotton differential issue
are not supported by the evidence. It is undisputed that on Novenber 15,
1979, the Whion indicated it woul d negotiate a cotton differential if

Respondent agreed to the rest of the

9See al so, Southern Wpers, Inc. (1971) 192 NLRB 816 [78 LRRM 1070] where
the NLRB found an inpasse as to the issue of wages, but only after nany
neetings, and only after it became clear that the enpl oyer insisted on a wage
systembased on individual nerit and the uni on denmanded acr oss-t he-board wage
rates for job classifications. This difference was one of principle and not
econom Cs.
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Sun Harvest contract. Ve find little significance in the fact that the Uhion
did not at first propose a specific cotton differential. The offer was tied
to the general discussion of the Sun Harvest contract, none of which was
actually inwiting. In fact, the Uhion did offer a ten-cent cotton
differential inwiting on April 15, 1980, when it believed Respondent had
changed its position on the issue of paid union representatives. This shows
that the Union was never "unal terably opposed' to a differential.

As we find that the parties were not at a bona fide i npasse over
wages on Decenber 28, 1979, we hold that Respondent's pro forma notice to the
Lhion on that date did not satisfy its duty to bargain in good faith wth the
Lhi on before granting the wage increase. (See Wnn-Dixie Sores, Inc. (1979)
243 NLRB 972 [101 LRRM1534].) V¢ therefore concl ude that Respondent viol ated

section Hb3(e) and (a) by unilaterally raising its enpl oyees' wages on or
about January 1, 1980.
Lhilateral Wage Increase to Shop Enpl oyees

General (ounsel excepts to the ALJ's concl usion that Respondent
did not grant an unlawful unilateral wage increase to its shop enpl oyees in

Septenber 1979.7 W& find nerit in this exception.

"The ALJ specifically concluded that General Counsel failed to neet its
burden of proving that the shop enpl oyees were in the bargaining unit of
Respondent' s agricultural enpl oyees. Wile we agree wth the ALJ that General
Gounsel did not present a prina facie case inits case-in-chief, we find that
Respondent, in its rebuttal case, provided the evi dence whi ch supports our
findi ngs and concl usions herein. V¢ find that this issue was fully litigated
and closely related to allegations in the conplaint regarding the status of
the shop enpl oyees. (See Prohoroff Poultry Farns v. Agricul tural Labor
Rel ations Bd. (1980) 107 Cal . App. 3d 622, 628.)
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The shop enpl oyees were anong t hose who voted in the 1977
representation el ecti on anong Respondent’' s enpl oyees. Respondent filed post -
el ection objections on the ground that nine of its shop enpl oyees were
nonagricul tural, and therefore not in the bargaining unit, because they spent
a substantial anount of tine working in Respondent's comerical packing shed. ¥
This Board di smssed Respondent's objection, since the nunber of enpl oyees
i nvol ved coul d not have affected the outcone of the el ection, and suggested
that Respondent file a petition to clarify the bargaining unit, in the event
the Lhion was certified as aresult of the election. Neither Respondent nor
the UFWthereafter petitioned the Board for unit clarification. Instead, the
parties have raised the issue through these unfair |abor practice proceedi ngs
in the context of Respondent's assertion that it has no duty to bargai n over
the nonagricul tural shop enpl oyees. A though a unit clarification petitionis
the preferred procedure for resolving unit issues, we wll resolve the issue
in the case before us. (See Paul W Bertuccio (1982) 8 ALRB No. 101; Robert
H Hckam(1982) 8 ALRB No. 102.)

Jose Cervantes, the forenman of the wel ding shop enpl oyees,

testified that he had ten full-tine enpl oyees in 1979: six wel ders

YRespondent asserted in its post-el ection objection that 17
percent of the produce handled in its packi ng sheds canme fromother growers,
and that that woul d make the packi ng sheds "comercial " and therefore under
NLRB jurisdiction. (See Garin . (1964) 148 NLRB 1499 [57 LRRM 1175].)
A though the status of the packing sheds has never been litigated, the clained
commercial nature of the sheds is not determnative of the status of the shop
enpl oyees, who spend only a portion of their tine on packi ng shed rel ated
repai rs and nai nt enance.
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who did repairs on the farmequi pnent, on the packi ng shed, and on the cooling
shed; two enpl oyees who prinarily repaired netal or cenent irrigation |ines;
one pai nter who pai nted the equi prent and the sheds; and one hoi st truck
driver who noved agricul tural nachinery around the field.

Afredo Gandarilla, the nachi ne shop forenan, testified that he
supervi sed ten workers in 1979: four shop nechani cs who repaired all
Respondent ' s vehi cl es, farmequi pnent, and equi pnent at the sheds; two
servi cenen who primarily repaired vehicles and equipnent in the field; two
gardeners who nai ntai ned the | abor canp; one carpenter who nade repairs on the
| abor canp housi ng; and one water truck driver who kept the access roads wet
to keep dust down.

The Board has determined the unit placenent status of nechanics who
work on both agricul tural nachinery and commerci al packi ng shed equi pnent in
several past cases . In Carl Joseph Maggio (1976) 2 AARB No. 9, the Board

i ncl uded a nmechanic in the unit because he worked sol ely on farmequi pnent and
zexcl uded a nechani ¢ who worked sol el y on the conmercial packing shed. In
Dairy Fresh Products . (1976) 2 ALRB No. 55, the Board held that several

nechani cs were agricul tural enpl oyees because, although they perforned "m xed
work," the "bul k" of their duties involved repair and nai ntenance of farm
nmachi nery. The Board hel d that as those duties are incidental to a farmng
operation, the enpl oyees who performthemare agricul tural enpl oyees.

Fnally, in Joe Maggio, Inc . (1978) 4 ALRB Nb. 65, this Board, relying on the
NLRB case of Qaa Sugar (., Ltd. (1957) 118 N_RB 1442 [40 LRRM 1400], held
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that an enpl oyee who perforns "mxed-work” is an agricultural enployee if a
regul ar and substantial portion of the enployee's tine is spent on work that
isincident to the enployer's prinary agricultural activity.

W are persuaded, based on the testinony of Cervantes and
Gandarilla, that all of the enpl oyees in both shops spent a regul ar and
substantial portion of their work tine either fixing, naintaining, or noving
Respondent ' s equi pnent used in irrigation, cultivation, and harvesting or
nai ntai ning the canp where seasonal agricultural enpl oyees were housed. Ve
therefore find that the shop enpl oyees were properly included as nenbers of
the appropriate collective bargai ning unit and we concl ude that Respondent
viol ated section H63(e) and (a) by its failure and refusal to bargain wth the

UFWabout the wages, hours, and working conditions of those enpl oyees.

Repl acenent of Lettuce Harvest VWrkers After Partial and
Intermttent Srikes

General ounsel al so excepts to the ALJ's concl usi ons t hat
Respondent |awful Iy repl aced, and subsequently elimnated the seniority
of, lettuce harvest workers who engaged i n work stoppages in Qct ober and
Novenber 1979.

There is no dispute over the essential facts. In Qctober and
Novenber 1979, Respondent's tractor drivers, irrigators, shop enpl oyees,
Holtville thinning crews, and Bakersfield | ettuce harvesters engaged in a
series of four or five prepl anned work stoppages, although not all on the sane
days. During each such stoppage, the enpl oyees cane to work for a few hours,

t hen wal ked
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off the job for the remai nder of the day and returned to work the foll ow ng
day. There was no viol ence associ ated w th those wal kouts. However, there
was di sruption of Respondent's operations and its ability to fill orders for
| ettuce. The work stoppages were generally intended to persuade Respondent to
sign a col | ective bargai ni ng agreenent.

nh Novenber 13, with el even days left in the harvest, after four
such st oppages, Respondent told all the | ettuce harvest workers they were
repl aced and recruited two entirely newcrews fromthe Bakerfield area. The
repl aced workers were asked to sign alist if they wshed to be rehired in
subsequent seasons. Wen the Holtville harvest began in Decenber 1979, the
wor kers who were repl aced in Bakersfield found that they had | ost their
seniority for rehire purposes and were being treated essentially as new hires.
Sone of those workers were hired for the Holtville harvest, despite the | oss
of seniority. The seniority systemused in Holtville in Decenber 1979, was
also later used in the spring 1980 Bakersfield harvest.

General Gounsel and the WFWcontend that, al though the work
stoppages i n Novenber 1979 were partial and intermttent,

the ALJ erred in concluding that the stoppages were unprotected
by Labor Code section 1152.¥ They contend that any concerted

YLabor Code section 1152 provides as fol | ows:
Enpl oyees shall have the right to self-organization, to form join,
or assist |abor oragnizations, to bargain collectively through
representatives of their own choosing, and to engage I n other
concerted activities for

(fn. cont. on p. 13)
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wor k stoppage to protest working conditions is protected unless it is violent,
expressly illegal, in violation of contrzact, or indefensible, citing N.RB v.
Washi ngton Alumnum G. (1962) 370 U S 9 [82 S Q. 1099], General ounsel

and the UFWconcede that the National Labor Rel ations Board (NLRB) and courts

have considered recurrent partial or intermttent work stoppages to be
unprotected in the past and provide an accurate summary of the history of this
legal theory in their exceptions briefs. They contend, however, that this
N_RB and court precedent has been eroded by subsequent decisions of the U S
Suprene Gourt whi ch have tended to expand the concept of protected activity
and to reduce the power of the state to regulate such activity.

In C G Conn, Ltd. (1938) 10 NLRB 498 [3 LRRM 455], the NLRB
concl uded that the enpl oyer violated the National Labor Rel ations Act (N_RA)

by its refusal to rehire four workers because they engaged in a partial strike
to protest overtine work. The Seventh Qrcuit reversed. (C G Gonn, Ltd.,

v. NNRB (7th dr. 1939) 108 F.2d 390 [5 LRRM806].) Fromthis i nauspi ci ous

begi nni ng, the NLRB devel oped a "per se" rule, finding all partial strikes to
be di sl oyal and indefensible activity, and hence unprotected by the NLRA

(B K Lunber Go. (1950) 91 NLRB 333 [26 LRRM 1493]; NLRB v. Mntgonery Vérd &
G. (8th dr. 1946) 157 F. 2d 486

(fn. 9 cont.)

the purpose of collective bargaining or other mutual aid or
protection, and shall also have the right to refrain fromany or
all of such activities except to the extent that such right may be
affected by an agreenment requiring nenbership in a | abor

organi zation as a condition of continued enpl oynent as aut hori zed
i n subdivision (c) of Section 1153.
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[19 LRRM 2008] .)
In Autonobil e Workers v. Wsconsin Enp. Rel. Board (1949) 336 U S
245 [69 S . 516] (Briggs-Sratton), the U S Suprene Gourt hel d that

twenty-three short work stoppages, all on conpany tine, were unprotected and
therefore subject to state court injunction because the enpl oyees never |eft
the payrol| and gave the enpl oyer no opportunity to take econom c

count er neasur es.

The central issue in the Briggs-Sratton case was the power of a

state to regulate labor relations given the potential federal preenption of
that area. However, since the court's conclusion that the state coul d enjoin
such strike activity was based on the unprotected nature of the recurrent
partial strikes, the case, for nany years, set a standard for determ ning
whet her partial, intermttent, and recurrent strikes are protected.

In NLRB v. Insurance Agents (1960) 361 U S 477 [80 S Q. 419], the

Suprene Gourt stated that it was not conpletely wthin the power of the NLRB
or state courts to regul ate the choi ce of economc weapons used in collective
bargai ning. The court therefore held that some forns of concerted activity,
t hough not arguably protected by section 7, were intended by Congress to be

unrestricted. This decision inplicitly criticized the Briggs-Sratton

anal ysi s which seened to find certain strike activity unprotected because it
was too effective and therefore unfair to enpl oyers.

In Véshington Alumnum supra, 370 US 9, the Suprene Court

held that a one-tine work stoppage to protest a particular working

condition was protected. The court there stated that a
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one-tine stoppage is presuned protected unless it is violent, unlawful, in
breach of contract, or indefensible. This rule has been followed by the N.RB,
al though the board has di stingui shed between the single partial work stoppage
and recurrent partial stoppages.?

In Local Lodge 76, International Association
of Machinists v. Wsconsin Enpl oynent Rel ati ons Gormi ssi on (1976) -427 U S
132 [96 S Q. 2548], the Suprene Gourt was cal l ed upon to determne whet her a

state court was preenpted of jurisdiction over enpl oyee protests regarding
overtine work. The Suprene Gourt determined that, while the enpl oyee protest
was arguably unprotected by the NLRA Ythis was an area that Congress had
determned nust be left to the free play of economc forces and coul d not be

regul ated by the states or by the NNRB. Specifically, the court

YThe Administrative Law Judge in First National Bank of Qmaha (1968) 171
NLRB 1145 [69 LRRVI 1103], enforced (8th Gr. 1969) 413 F.2d 921 [71 LRRU
3019], gave an interesting review of the partial work stoppage cases and
observed two kinds of unprotected activity. The first is the sit-down
strike or on-the-job protest in which the workers remain at their work
place. The second is the |imted refusal to work part of the workday,
often involving overtine. The ALJ reasoned that these activities are
unpr ot ect ed because the enpl oyees refuse "to assune the status of strikers,
wth its consequent |oss of pay and risk of being replaced." (171 NLRB at
1151.)

YRegarding this prenise, the court stated:

The assunption, arguendo, in Insurance Agents that the union
activities involved were 'unprotected by 8 7 reflected the fact that
those activities included sone bearing at | east a resenbl ance to the
'sit-down’ strike held unprotected in NLRB v. Fansteel Metall urgical
Qorp., 306 U S 240, 4 LRRM 515 (1_939?, and the "disloyal' activities
held unprotected in NLRB v. Hectrical Wrkers, 346 US 464, 33 LRRV
2183 (1953). See Insurance Agents. 361 U S, at 492-494. The
concerted refusal to work overtine presented in this case, however,

is wholly free

(fn. cont. on p. 16)
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st at ed:

. rather, both [the states and the NLRB] are wthout authority
to attenpt to 'introduce sone standard of properly "bal anced"
bargai ning power' ... or to define 'what econom c sanctions m ght
be permtted negotiating parties in an "ideal" or "bal anced" state
of collective bargai ning.’

(Lodge 76 v. VMRC, supra, at 96 S Q. 2549, quoting NLRB v.

I nsurance Agents, supra, 361 U S at 497, 500.)

The state of the lawon intermttent, partial or recurrent work
stoppages renains unclear at this tine. Wile the NLRB and the states nay not
sit as economc handi cappers in review ng the coll ective bargai ni ng process,
they remain free to continue to view such enpl oyee activity as outside the
anbit of protection afforded by section 7 of the NLRA (and therefore, section
1152 of the Agricultural Labor Relations Act [ALRA or Act], see section 1148

of the ALRA. Accordingly, enployer counterneasures to such

(fn. 11 cont.)
of such overtones.

It nay be that case-by-case adjudication by the federal Board w ||
ultinately result in the conclusion that sone partial strike
activities such as the concerted ban on overtine in the instant
case, when unacconpani ed by other aspects of conduct such as those
present in Insurance Agents or those in Briggs-Stratton govertones
of threats and violence, 336 US, at 250 n. 8, and a refusal to
speci fy bargai ning demands, id., at 249; see al so I nsurance Agents,
supra, at 487 & n. 13), are 'protected'activities within the neani ng
of 8 7, although not so protected as to preclude the use of

avai | abl e countervaili ng economc weapons by the enployer. (dtes
omtted.) The Board in those cases pl aced enphasi s on whet her the
decision to work overtine was voluntary wth the individual in

deci di ng whether a concerted refusal to work overtine i s protected
by 8 7. The parties in the instant case dispute the volitional
nature of overtine prior to the concerted ban. In light of our

di sposition of the case we have no occasi on to address the issue.
(Lodge 76 v. WERC supra, 427 US at 153, fn. 14.)

16.
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unprotected activity are also not wthin the anbit of NLRB (nor, we hol d,
ALRB) regul ation. W here adopt the NLRB test on such enpl oyee activity and
w |l allow counterneasures, such as undertaken by Respondent herein,

.. when and only when the evi dence demonstrates that the stoppage is
part of a plan or pattern of intermttent action whichis

I nconsi stent wth a genuine strike or genui ne performance by

enpl oyees of work nornal |y expected of themby the enpl oyer.
(Polytech (1972) 195 NLRB 695 [ 79 LRRVI 1474]; see al so Gernan,

Basi ¢ Text on Labor Law (1977) p. 321.)

W are persuaded that the trend in national |abor policy has been
away fromgovernnent regul ati on of the econom c weapons used in collective
bargai ning. V¢ have taken the position in Seabreeze Berry Farns (1981) 7 ALRB
No. 40, that:

... this Board does not sit as an 'econom c handi capperltrying to
parcel our econom c burdens and risks, but as a quasl -j udici al
admni strative board charged with vindicating | egal rights whose
substance is not limted to their economc ramfications. Wiile
the strike is clearly an economc weapon, the statu_torll?/
protected right to strike has a val ue i nmeasurabl e in dollars and
cents. This right provides an ultimate guarantee of the dignity
of free, uncoerced |abor, which is an essential el enent of
denocracy in our industrialized society. (Id., at p. 12.)

However, while the Act affords broad protection to agricultural enpl oyees, it
does not followthat an enpl oyer, if otherw se i nnocent of violations of the
Act. has lost the right to protect and continue his or her business. (N.RBv.
MacKay Radi o & Tel egraph (1938) 304 US 333 [58 S .. 904]; Anerican Ship
Building v. NLRB (1965) 380 US 300 [85 S G. 955],

Theref ore, Respondent's repl acenent of |ettuce harvesting workers

for engaging in the partial recurrent work stoppages here,

17.
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and Respondent's subsequent elimnation of their seniority for havi ng engaged
in such activity was not unlawful. Further, the warning notices given to the
crews of Ranon Hernandez and Felipe G ozco were not discrimnatory for the
crews refused to performovertine work and thereby acted in an unprotected
fashion by attenpting to set their own working conditions. (Polytech, supra,
195 NLRB at 695; Sam Andrews' Sons (1979) 5 ALRB No. 68.)

RDER

By authority of Labor Gode section 1160.3, the

Agricul tural Labor Relations Board (Board) hereby orders that Respondent
Sam Andrews' Sons, its officers, agents, successors, and assigns, shall:
1. QGease and desist from
(a) Failing or refusing to neet and bargai n i n good
faith, on request, wth the Uhited FarmWrkers of America, AFL-AQ O (URY, as
the exclusive certified collective bargai ning representative of its
agricul tural enpl oyees concerning sai d enpl oyees' wages, hours, and worki ng
conditions, including the foll owng natters:
(1) Vdge increases granted to its enpl oyees in
Sept enber 1979, Crtober 1979, and January 1980;
(2) Installation of screens on bus w ndows;
(3) Termnation of bus service fromGCal exico to
Respondent ' s prem ses.
(b) Threatening enpl oyees with a curtail ment of
production in the event that they, through their representative insist on
certain itens in collective bargaini ng.

(¢) Inany like or related nmanner interfering wth,
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restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uon request of the UFW rescind the unilateral wage
i ncreases granted to its enpl oyees in Septenber and CGct ober 1979 and January
1980; renove any protective screens fromconpany bus w ndows; restore bus
service for enpl oyees fromCal exi co to Respondent's fields; and neet and
bargai n wth the UFWconcer ni ng any proposed changes in those, or any ot her,
condi tions of enpl oyment of its agricultural enpl oyees.

(b) NMake whole its agricultural enployees for all |osses of
pay and ot her economc | osses they have suffered as a result of Respondent's
unil ateral changes in wage rates and/or transportai on benefits, described in
par agraph 2(a) above, such anounts to be conputed in accordance wth
establ i shed Board prece -dents, plus interest thereon, conputed in accordance
wth our Decision and OQder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nmake available to
this Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anounts of backpay and i nterest due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
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attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
bet ween Sept enber 1979 and the date on which the said Notice is nail ed.

(f) Post copies of the attached Notice, in all
appropropri ate | anguages, in conspicuous places on its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any Notice which has been al tered,
def aced, covered or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(h) Notify the Regional Orector in witing, wthin 30 days

after the date of issuance of this Oder, of the steps
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Respondent has taken to conply wth its terns, and continue to report
periodically thereafter, at the Regional Drector's request until full

conpl i ance i s achi eved.
Dated: My 9, 1983

AFRED H SONG Chai rnan

21.
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano and H Centro
Regional Cifices, the General (ounsel of the Agricultural Labor Relations
Board i ssued a conpl ai nt which all eged that we, SamAndrews' Sons, had
violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by rai sing your
wages w thout negotiating wth the United FarmWrkers of Awerica, AFL-AQO
(UFW as your certified representative, and by unilaterally deciding to put
screens on bus w ndows and di scontinuing bus transportation. The Board has
told us to post and publish this Notice. Ve wll do what the Board has
ordered us to do.

V¢ al so want to tell ?/ou that the Agricul tural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;

To form join, or help unions;

To vote in a secret ballot election to deci de whether you want a

uni on to represent you; _ o

To bargain w th your enpl oyer about your wages and wor ki ng condi ti ons
tﬂroggh S uni on chosen by a najority of the enpl oyees and certified by
t he Board;

5. To act together with other workers to hel p and protect one another; and
6. To decide not to do any of these things.

H wbhp

Because it is true that you have these rights, we promse that:

VEE WLL NOT nake changes in your working conditions wthout first notifying
the UFWand giving theman opportunity to bargain on your behal f.

VEE WLL NOT threaten you with | ess work or the decrease of certain crop
production if you, through your Uhion, insist on certain itens in your
contract .

VEE WLL, at the UFV8 request, rescind the wage increases granted in Septenber
and Gctober 1979 and January 1980, renove the screens frombus w ndows, and

resune providing bus transportation, and thereafter bargain wth the UFWabout
these natters before naki ng changes.

Dat ed: SAM ANDREVWS  SONS

By.

Representati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Rel ations Board. (ne
office is located at 627 Main Street, Delano, California, 93215 The

t el ephone nunber is (805) 725-5770. Another office is |ocated at 319 Véternan
Avenue, H Centro, Galifornia, 92243. The tel ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI FEMOVE R MUTT LATE
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MEMBER MCARTHY, Goncurring in part and Dissenting in part:

O the basis of the Admnistrative Law Judge's (ALJ) findings
and concl usi ons herein and the reasoni ng expressed in the rel evant portion
of ny Dssent in Admral Packing Gonpany (1981) 7 ALRB No. 43, | disagree

wth the ngority's finding that the parties were not at inpasse over wages
on Decenber 28, 1979. | would therefore affirmthe ALJ' s concl usi on t hat
Respondent acted lawfully when it raised the wages of its enpl oyees on
January 1, 1980.

Wth regard to the issue of intermttent work stoppages, | agree
wth the result reached in the najority opinion but | do so on the basis of a
| ess expansive interpretation of the lawas to partial and intermttent work
stoppages. | take strong exception, however, to the suggestion in Menber
Vel di e' s separate opi nion that the unprotected nature of intermttent work
stoppages is an "open question” and that this Board is free to ignore or

reject the NNRB's and the U S Suprene Gourt's, |ong-standing
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precedents and to conclude, herein and henceforth, that intermttent work
stoppages are a formof protected concerted activity. As noted by the ALJ:

the record evidence reveals that on no |less than 10 separate

occasi ons, distinct groups of respondent's enpl oyees engaged in

intermttent work stoppages, that is, presenting thensel ves for

work in the norni ng, working for a portion of the work day, and

then wal king of f the job. The enpl o?;e_es woul d return on the day

foll ow ng and woul d seek to resune their enpl oynent.
The naj ority opinion does not dispute the findings of the ALJ that the work
st oppages were preneditated, recurrent, economcal ly notivated, unacconpani ed
by a specific bargai ni ng demand, and inordinately disruptive of the enployer's
operations. Under these circunstances, there is not one NLRB or court case
whi ch, when properly read, can be said to support the conclusion that the
participants in such work stoppages were engaged in protected activity and
thus insul ated fromdischarge, discipline, 1oss of seniority, or replacenent ¥

The preanble to the Agricultural Labor Relations Act (Act)

states that the intent behind the stature is "to ensure peace in the

agricultural fields by guaranteeing justice for

¥ By replacing the striking workers, Respondent was attenpting to protect

its business operation. Athough it could have |awful |y di scharged or
otherw se disciplined those workers, Respondent |awfully repl aced themand
thereby reduced their seniority for rehire purposes, in accordance wth
Reﬁgondent' s existing seniority rules. Contrary to the argunent expressed by
Menber Vil die in his separate opinion, that act of Respondent did not and
could not ipso facto convert the unprotected intermttent work stoppages into
a protected economc strike which would entitle the repl aced strikers to
preferential hiring in subsequent harvests. nly the actions of the strikers
nmake a strike intermttent and unprotected or full-tine and protected. No act
of an enpl oyer can establish or alter such aspects of a strike.
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all agricultural workers and stability in labor relations" and "to bring
certainty and a sense of fair play toa ... potentially volatile condition in
the state.” | agree wth the ALJ that,

It isdifficut to conceive of a situation which would create

greater instability than the state, thr_ou?h this Board giving its

sanction to unannounced, repeated, partial work stoppages which

have no stated specific objections other than the broad purpose of

bringi ng economc pressure on an enpl oyer. (ALJD, p. 16-4.)
In addition, this Board is mandated by section 1148 of the Act to "foll ow
appl i cabl e precedents of the National Labor Relations Act [ NLRA] as anmended. "
(Enphasis added.) This neans that the particul ar circunstances of agriculture
nust be taken into account in applyi ng NLRA precedent to cases under our
jurisdiction. In so doing, it becones evident that the reasons why
intermttent work stoppages are, and have been, considered unprotected
activity under federal precedent are even nore conpelling in the agricultural
setting. Because of the seasonal nature of agriculture and the fact that an
agricultural operationis at the nercy of the el enents, growers nust operate
under extrenely limted tinme-franes that can easily be disrupted, wth
disastrous results, by carefully-tined intermttent work stoppages. If a
grower were required to permt the enpl oyees participating in such stoppages
to cone and go as they choose, no effective planning for continuing the
operation could take place. In a conventional strike situation, the enpl oyer
can at least hire and keep repl acenents for the duration of the strike and
thus has sonme assurance that its efforts to continue its operation wll not be
under mned by those whomit enploys. (It has | ong been recogni zed that an

enpl oyer has a fundanental right

24,
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to protect and continue its business operation as nornal |y as possibl e during
astrike. (NLRBv. Mackay Radio & Tel egraph Go. (1938) 304 U S 333 [2 LRRV

610].) In the industrial setting, the enpl oyer has the ability to stockpile
goods or suspend work in progress when confronted by intermttent work
stoppages. Those defenses are generally not available to the agricul tural
enpl oyer. Thus, as the ALJ put it, "differences between agriculture and
industry ... create the need for a nore stringent rule in the agricul tural
setting regarding the unprotected nature of such activities." (ALJD p. 164.)

Menber Wl die's analysis of the lawfails to recogni ze the
difference between intermttent (i.e., recurrent or recurrent-partial) work
stoppages and partial strikes in protest agai nst specific working conditions.
The latter type of strike generally has wel | -defined paraneters that enabl e
the enpl oyer to determne whether it wll be able to continue any gi ven phase
of its business operation with the existing work force. Perhaps as a
consequence of that fact, the Suprene Court has intimated that a concerted
refusal to work overtine mght be deened a partial strike that could, in
certain circunstances, enjoy the status of protected activity. (Lodge 76,
Machi ni sts v. Wsconsin Enpl oynent Rel. Coomin (1976) 427 U S 132.)

However, the NNRB and U S Suprene Qourt cases (the only bindi ng sources of
NLRA precedent) have never hel d or even suggested that intermttent work

st oppages, as opposed to partial strikes of the type described above, are a
formof protected activity. The cases upon whi ch Menber Vél die's separate

opinion so heavily rests are illusory when it cones to the issue
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of intermttent work stoppages; the supposedly rel evant statenents in those
cases are geared toward partial strikes whose nature i s considerably nore
beni gn than the repeated and randomwork stoppages w th which we are

confronted here.?

Menber Vel die apparently feels that any untoward results of the
policy he favors can be avoided if protected status is made contingent on the
absence of certain circunstances such as viol ence, sabotage, or obstruction of
the enpl oyer's business. However, intermttent or recurrent-partial strikes,
li ke viol ence and sabotage, are per se obstructive of the enployer's
operations, even if the enpl oyees | eave the work site during the recurrent
strike periods, and go far beyond the legiti mate economc pressure a union nay
exert through conventional strike activity. Unhder the applicabl e NLRA
precedents that bind this Board, enpl oyees nmay strike (i.e., wthhold their
services conpletely, for along or a short period, at the risk of being
repl aced) to support their economc denands, or they may refrain from
striking. Both rights are guaranteed by Labor Gode section 1152. But, not

all concerted activities are deened protected, and the laww || not support

_ Z Menber Vel di e appears to pl ace heavy reliance on dicta contai ned
intw Suprene Gourt cases, Lodge 76, Machinists v. Wsconsin Epl oynent Rel .
Gmmn, supra, 4-27 U S 132, and NLRB v. Véshi ngton A umnum Go. (1962) 370
US 9 and in one Tenth Arcuit case, NNRBv. BEwire Gas (1977) 566 F.2d 681,
[96 LRRM 3322]. As noted by the ALJ, the facts in Véshi ngton Alumnumare
"f undanent ally inapposite to those presented here," while the footnote in
Lodge 76 nerely nentions a possi bl e case-by-case approach whi ch the NLRB m ght
app y to rel at|vely i nnocuous partial strikes inthe future. As for Ewire
Gas, the court there indul ged I n unwarranted specul ation wthout the benefit
of thorough legal analysis. Mreover, it noted differences in degree anong
Bal’tl al work stoppages such that the conduct here in qguestion woul d not have
een deened protected even under the court's own erroneous standard.
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an attenpt by enpl oyees to "have it both ways" by engaging in intermttent
or recurrent-partial strikes. Such unprotected activity constitutes just
cause for the enpl oyer to discharge, discipline, suspend, or replace
(permanently or tenporarily) the enpl oyees invol ved.

Neither the NLRB nor the U S Suprene Qourt has ever conferred
protected status on any partial, intermttent, or recurrent strikes, aside

fromthe one-tine strike of short duration. (See Mrris, The Devel opi ng Labor

Law, Ch. 19, and suppl enents thereto; Gernan, Basic Text on Labor Law p.

321.) Utimately, there is one basic reason why that is the case: as one
court put it, "we are aware of no law or logic that gives the enpl oyee the
right to work upon terns prescribed solely by him" (C G Gonn, Ltd, v. NLRB
(7th dr. 1939) 108 F.2d 390, 397; see Polytech, Inc. (1972) 195 NLRB 695,

696.) That, of course, is precisely what the striking workers here were
attenpting to do: they al one woul d deci de how nany hours and on what days they
woul d work. Any enterprise, agricultural or otherw se, cannot |ong survive
under such circunst ances.

Inlight of the foregoing, it is clear that we have no authority to
find that intermttent work stoppages, or even partial stoppages, are a form

of protected concerted activity.? The AL)'s

9 Menber Wl di e suggests that an enpl oyer woul d i ncur no di sadvant age under
a rule which woul d require the enpl oyer to treat the intermttent strikers as
if they were ordinary economc strikers and replace themonly on a tenporary
basis. Aside fromthe fact that we cannot ignore or reverse the applicabl e
precedents we are required to follow the problemwth that rationale is that
It

(fn. 3 cont. on p. 25.)
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anal ysis of this issue was correct and shoul d have been uphel d w t hout

further comment .
Dated: May 9, 1983

JGN P. McCARTHY, Menber

(fn. 3 cont.)

contains no di sincentive to engaging in intermttent work stoppages especially
since, under this Board s ruling in Seabreeze Berry Farns (1981) 7 ALRB Nb.
40, ordlnar¥ economc strikers could oust the repl acenent workers at the

beglnnlng of the next season.
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MEMBER WALD E, Goncurring in part and O ssenting in part:

| generally concur wth the najority opinion including the portions
of the ALJ's Decision that have been adopted, and | specifically agree wth
the ngjority's analysis of the current state of the lawregarding intermttent
and recurrent partial work stoppages. However, | dissent fromthe najority's
concl usion that Respondent here has not viol ated Labor Code section 1153(c)
and (a) by reducing the seniority of the |lettuce harvest enpl oyees who went on
strike in Novenber 1979. In ny opinion, NLRB v. Wishi ngton A um num Qo.
(1962) 370 US 9 [50 LRRM 2235]; Local Lodge 76, International Association of
Machi ni sts v. Wsconsi n Enpl oynent Rel ati ons Gommi ssi on (1976) 427 U S 132
[92 LRRM 2881]; and NLRB v. Ewire Gas, Inc. (10th dr. 1977) 566 F.2d 681 [ 96

LRRVI 3322], cast doubt on the validity of a categorical approach to
determni ng whether an intermttent work stoppage shoul d be consi dered
protected activity under section 1152. | consider the | egal question open

and, absent express National Labor Rel ations
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Act precedent to the contrary, would hold that intermttent work stoppages are
protected unless they are violent, unlawful, in violation of a no-strike
clause, indefensible acts of disloyalty, or obstructive of the continued
operation of the enpl oyer's busi ness.

The work stoppages in this case | ack any of the

characteristics which the Lodge 76 or Véshi ngton Alumnumcases find to be

unprotected. There was no viol ence or property danmage. There was not hi ng
expressly illegal about the stoppages (conpared, for exanpl e, to a secondary
strike). There was no breach of a "no strike" contractual provision. The
strikes did not invol ve sabotage or other indefensible acts of disloyalty.
The UFWhad stated its denands through its contract proposals. Further, the
strikes, although intentionally recurrent in nature, were not "sit-downs,"
"sl ondowns, " or work tine neetings. The workers here actually |eft work,
suffered | oss of pay, and did not obstruct the continued operation of the
busi ness by occupyi ng the enpl oyer's premses while they were striking.

The Respondent here was free to treat the partial strikers as
ordinary economc strikers and replace them which it did. Wat Respondent
has done, in essence, is convert a partial strike into a full-tine strike by

replacing its regul ar enpl oyees. Uhder Seabreeze Berry Farns (1981) 7 ALRB

Nb. 40, Respondent was entitled to consider the repl acenent workers pernanent
for the duration of the 1979 fall lettuce harvest in Bakersfield. That
econom ¢ count er neasure by Respondent allowed it to stay in

(rrrrrrrrrrrrrrrny

30.
9 ALRB No. 24



operation and finish the harvest. ¥

As previously stated, | would find that the intermttent strikes
herein were a formof protected concerted activity by economc strikers.
Accordingly, | would find that Respondent was not entitled to pernanently
elimnate the seniority of the strikers who nade unconditional offers to
return. Such discrimnation for engaging in protected activity is clearly
unlawful . (See NNRB v. Heetwod Trailer co., Inc. (1967) 389 US 375 [ 66

LRRVI 2737].) The Seabreeze case stated that an enpl oyer nay not consi der

repl acenent workers pernanent in seasons which fol |l ow an unconditional offer
by the strikers to return to work, absent sone show ng that it was necessary
to offer the repl acenent workers enpl oynent in subsequent seasons in order to
recruit themduring the first season of the strike. No such show ng of
necessity was nmade here and, since the strikers made an unconditional offer to
return prior to the 1979-80 Inperial Valley lettuce harvest, Respondent coul d
not create a new seniority systemwhi ch favored repl acement workers or
nonstrikers over strikers. | would therefore conclude that Respondent

viol ated section 1153(c) and (a) by changing its seniority systemand by
refusing to rehire the economc strikers fromthe 1979 Bakersfield | ettuce
har vest .

Dated: My 9, 1983

JEROME R WALD E, Menber

Y| disagree with Menber MGarthy and the ALJ when they argue that
partial or intermttent strikes are nore destabilizing than conventional
strikes. S nce an enployer nay lawfully replace partial strikers, the
enpl oyer's uncertainty is no greater than during any other strike.
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CASE SUMARY

Sam Andrews' Sons (URWY 9 ARB No. 24
Case Nos. 79-CE13-D et al

ALJ DEO S N

The ALJ dismssed the majority of the allegations, which included nunerous
acts of alleged discrimnation agai nst union supporters, unilateral changes in
working conditions, and various threats and other interference wth the

enpl oyees' rights under Labor CGode section 1152. The ALJ found t hat
Respondent did violate the Act by unilaterally rai sing wages in Qctober 1979,
installing screens on bus w ndows, termnating bus service to its prem ses,
and al so by threatening the workers wth curtail nent of production if they
continued to press certai n bargai ni ng denands.

BOARD DEO S ON

The Board adopted the ALJ's findings and concl usions w th several exceptions.
The Board did not agree wth the ALJ's finding that the parties had bargai ned
to an i npasse over wages by Decenber 31, 1979, and therefore concl uded that
the unilateral wage increase in January 1980 viol ated section 1153(e). The
Board al so found that since Respondent’s shop enpl oyees are substantially
involved in activities related to agriculture, those enpl oyees are in the UFW
bar 8a| ning unit and Respondent nust bargain wth the UFWabout their working
conditions. As to the issue of intermttent or partial recurrent work

st oppages, the Board upheld the ALJ's concl usion that Respondent did not
violate the Act by replacing partial strikers and elimnating their seniority
because such concerted activity is unprotected by the Act.

GONCURR NG AND D SSENTING G N ONS

Menber Wl die would find that the partial work stoppages in this case were
protected and concl ude that Respondent violated the Act by elimnating the
seniority of the enpl oyees invol ved.

Menber MeCarthy, agreeing with the ALJ, would find that the parties were at

| npasse over wages on Decenber 28. He would al so uphold the ALJ's findings
and concl usi ons concerning the issue of intermttent work stoppages. He notes
that neither the NNRB nor the U S Suprene Qourt has hel d or suggest ed
intermttent work stoppages are a formof protected activity. He woul d have
dismssed the allegation in this regard wthout further comment.

* * *

This CGase Sunimary is furnished for infornation only and is not an official
statement of the case, or of the ALRB.

* * *
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79-C= 183-EC
79- & 184- EC
80- C& 33-EC
80- CE41-EC
80- C& 59- EC
80- C& 64- EC
80- C&88-EC

1. (Gadena and Schnei der were present for perhaps four or

five of the hearing days.
Party's post-hearing brief.

Hlen J. Egers, Esq., wote the Charging



.  STATEMENT GF THE CASE

Unfair |abor practice charges were filed by the Lhited Form
VWrkers of America, AFL-AQ O (hereinafter the Lhion) and served on Sam Andrew

Sons (herei nafter respondent or conpany) on the date as set forth bel ow

CHARGE NLMBER DATE FI LED DATE SERVED
79-C5-13-D 43179 4/ 3/ 79
79-CE-13-D 4/ 12/ 79 4112/ 79
79-CE-121-D 10/ 10/ 79 10/ 10/ 79
79-CE-127-D 10/ 23/ 79 10/ 23/ 79
79-CE-132-D 10/ 24/ 79 10/ 22/ 79
72-CE-133-D 10/ 24/ 79 10/ 22/ 79
79- CE-140-D 10/ 30/ 79 10/ 30/ 79
79-CE-141-D 10/ 31/ 75 10/ 31/ 79
79- CE- 136- EC 11/ 15/ 79 11/ 13/ 79
79- (& 23G EC 12/ 17/ 79 12/ 17/ 79
79- CE- 245- EC 12/ 31/ 79 12/ 31/ 79
80- C&- 7- EC 1/ 7/ 80 1/ 7/ 80
80- C&- 21-EC 1/ 10/ 80 1/ 10/ 80
80- C&-51- EC 1/ 21/ 80 1/ 21/ 80
79-CE-144-D 11/ 9/ 79 11/ 9/ 79
79- CE-145-D 11/ 9/ 79 11/ 9/ 79
79- CE- 146-D 11/ 13/ 79 11/ 13/ 79
79- (B 1G- EC 11/5/ 79 11/ 1/ 79
79- CE- 108- EC 11/5/ 79 10/ 31/ 79
79- CE-111- EC 11/ 6/ 79 11/ 3/ 79
79- CE- 139- EC 11/ 15/ 79 11/ 15/ 79



79- (& 140-EC 11/ 15/ 79 11/ 15/ 79

79-C= 158-EC 11/ 17/ 79 11/ 25/ 79
79- C& 165- EC 11/ 30/ 79 11/ 30/ 79
79-C& 174-EC 12/ 3/ 79 12/ 3/ 79
79-C= 175-EC 12/ 3/ 79 12/ 3/ 79
79-C& 177-EC 12/ 4/ 79 12/ 4/ 79
79-C= 183-EC 12/ 7/ 79 12/ 7/ 79
79-C= 184-EC 12/ 7/ 79 12/ 7/ 79
80- & 33-EC 1/ 15/ 80 1/ 14/ 80
80-CE41-EC 1/ 16/ 80 1/ 16/ 80
80- C& 59-EC 1/ 23/ 80 1/ 23/ 80
80- C& 64-EC 1/ 25/ 80 1/ 25/ 80
80-C& 73-EC 1/ 26/ 80 1/ 26/ 80
80- C& 88-EC 1/31/80 1/ 31/ 80

The charges al | eged nunerous viol ations of Section 1153(a), (c¢) and
(e) of the Act. Based on these charges, the General (ounsel for the
Agricultural Labor Relations Board issued a series of consolidated conplaints.
Aninitial conplaint dated Novenber 30, 1979, was filed by the General Gounsel
for the Board based on a nunber of the af orenentioned charges. Subsequent
conpl ai nts and orders consol idating the cases were issued, culmnating in the
third anended consol i dated conpl ai nt whi ch was i ssued on February 8, 1980, and
whi ch incorporated al |l egati ons based on all of the above charges. Respondent
tinely filed answers to each of the conplaints invol ved in this proceeding.
The answers, in essence, denied the commssion of any unfair |abor practies.

n February 19, 1980, the consolidated heari ng opened. The



hearing proceeded over the course of six nonths, involved sone 70 days of
testinony, and was finally adjourned on August 7, 1980. The General Counsel
and Respondent appeared through their respective counsels, and the Chargi ng
Party, as noted previously, was represented sporadically. Al parties were
afforded the opportunity to present evidence, to examne and cross-exam ne
W tnesses, and to submt oral argunents and bri efs.

Charges 79-C&13-D and 79-CE 18-D (paragraphs 7 and 8 of the third
anended consol i dated conpl ai nt) were w thdrawn based upon settlenent between
the parties.? The follow ng charges were wthdrawn on notion of the General
Gounsel and the paragraphs which pertain thereto were stricken as foll ows:

79- CE-121- D (Paragraph 11), 79-CE- 230-EC (Paragraphs 20, 21 and 24¥),and 79-
C&111-EC (Paragraph 34). The follow ng all egations were di smssed upon
notion of Respondent: 79-CE121-D (Paragraph 12), 79- (& 133-D (Paragraph 15),
79- (& 158- EC (Paragraph 37), 79-CE 245-EC (Paragraph 23), 79-C&51-EC
(Paragraph 28), 80-CE59-EC (Paragraph 47), and 80- C& 73- EC (Par agraph 49).

Based upon the entire record in the case, including ny observations
of the deneanor of the witnesses as they testified, and having read the briefs

submtted after the close of the hearing, | nake the fol | ow ng:

2. References to paragraphs (and hence allegations) of the third
anended conplaint wll be cited as Paragraph __ .
3. It is uncertain which charge gave rise to this

al | egation.



[1. Jurisdiction

A The Respondent is and was, at all tines material, an agricul tural
enpl oyer within the neaning of Section 1140.4(c) of the Act.

B. The Charging Party is and was, at all tines material, an
agricul tural enpl oyee within the neaning of the Act.?

[11. The Wnhfair Labor Practices Al eged

A Prelimnary S atenent

Respondent is a general partnership which presently engages in
agricultural operations in tw locations, the Inperial Valley near Holtville,
and in Bakersfield. The conpany cul tivates and/or harvests | ettuce, cabbage,
carrots, cantal oupe, waternel ons, mxed nelons, alfalfa, wheat, garlic, onions
and cotton, as well as other "flat" crops. The sane crops are not necessarily
pl anted each year. Those workers who are enpl oyed in the | ettuce and nel on
crops are principally involved in this proceeding, as are certain tractor
drivers and irrigators who work in a variety of crops.

In 1979, Respondent carried out agricul tural operations on about
12,000 acres in the Bakersfield area and approxi nately 3,500 acres in the
Inperial Valley. Seventy percent of the acreage in Bakersfield, or about
fifty percent of respondent's total acreage, is devoted to the cultivation of
cotton. About 1,800 acres in the Inperial Valley were consigned to | ettuce

product i on.

4. The jurisdictional facts were considered admtted in _
Rﬁspondent' s answer by the lack of a denial to the allegations which pertai ned
t her et o.
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Goncerning the nelon and lettuce jirops, its seasons and enpl oynent
patterns run as follows: fromlate CGctober to md-Novenber, the respondent
harvests lettuce in the Eakersfield area, enpl oyi ng approxi nately 120 peopl e.
From Decenber to March, the |ettuce harvest noves to the Inperial Valley, and
fromApril to My it returns to Bakersfield.¥ Respondent begins harvesting
nmelons in the firs" week of June in the Inperial Valley,® continues the
operation for about three to four weeks, whereupon the nel on harvest noves to
Bakersfield in July. The nelon harvest generally utilizes a conbi nati on of
sack and rmachine crews.” During a harvest, 10 to 11 sack crews are usual |y
enpl oyed whi ch consi st of 15 nenbers each, when nachine crews are utilized, 6
to 8 crews work and each crew contai ns 17 workers.

The respondent al so has a | ettuce thinning season in the Hltville
area which runs fromthe begi nning of Qctober through m d-Decenber in which
three crews of about 30 nenbers each are enpl oyed. The Bakersfield |ettuce
t hi nni ng season takes pl ace between | ate August and the first week of Qctober,
enpl oyi ng one crew of 35 people. March and April are thinning seasons in the

nel ons: 20 to 25 peopl e are enpl oyed to performthis task.

5. Lettuce is planted in the Inperial Valley in the |ate summer or
early fall.

_ 6. The planting for cantal oupe and wat ernel on takes place in early
spri ng.

7. The sack crews walk along the field roads wth, as the term
inPIies, sacks slung over their shoulder.” which they fill wth nelons. The
nel ons are then carried by the picker up to loading bins on 9 waiting trucks.
Wth a machi ne crew, the worker places the nel ons on a conveyor belt which
transports the fruit up to the bins on the trucks.



In regard to other crops that the conpany grows and/ or harvests in
the Inperial Valley, alfalfais grown all year long and is harvested
t hroughout the year except during the very hot summer nonths. Carrots are
grown in the wnter and harvested in the spring. Weat, barley and mlo are
planted in late spring and harvested in sumer. Gurlic is planted in the
wnter and harvested in the late spring. Gottonis planted in the early
spring and harvested in the late summer. Respondent al so grows cabbage and
Sudan grass in the Inperial Valley. The conpany does not harvest its alfalfa,
carrots, garlic, cotton, wheat, barley or mlo, but contracts wth other
conpani es for this service. It harvests only cantal oupes, nel ons, |ettuce,
and recently, cabbage.

In Bakersfield, respondent cultivates carrots, |ettuce, cantal oupes,
wat er nel ons, honeydews, garlic, onions, wheat, Sudan grass and cotton. As in
the Inperial Valley, the conpany nerely harvests its own |ettuce and nel ons.

The partnership itself is owned by three brothers,

Robert S Andrews, Fred S Andrews and Donald S. Andrews. Donal d' s

responsi bi lities include supervision of harvesting and packi ng of all crops,
and supervision of all office functions, including staffing, personnel,

i nsurance and noney nanagenent. Don is principally responsible for |abor
relations for all enployees, including agricultural enpl oyees. He has
perforned these functions since 1959. In addition, Don Andrews is responsible
for the acquisition, maintenance, design, sale and purchase of all of the
conpany' s equi pnent, includi ng packi ng, harvesting and farmng equi pnent. He

al so has some mninmal duties in connection with



sal es.

Fred Andrews is responsible for the growing and cul tivation of crops,
whereas Bob Andrews is responsible generally for their sale. Fred Andrews is
al so in charge of |and purchasi ng and/ or | easing.

B. Negotiations Hstory

1. Introduction

g the thirty allegations remaining operative at the close of the
hearing, thirteen concerned "unilateral” changes alleged to be violations of
section 1153(e), and one additional allegation invol ved a general "bad faith"
contention resulting from"bypass[ing] the enpl oyees’ . . . representative."
Prior to any analysis of these specific allegations, the history of the
bar gai ni ng between respondent and the union is presented so that these

allegations nmay be viened in their total context.¥

8. The allegations include unilateral changes regarding:

1. Wges for:

a. Shop enpl oyees

b. Lettuce harvest workers

c. Tractor drivers and irrigators

d. Thi nni ng crew enpl oyees

Vér ki ng conditions: screens on transport bus w ndows.
"Mechani zati on di spl acenent” of nel on crew worKkers.

Met hods in rehiring | ettuce harvest crews.
Subcontracting of tractor work. o _
Refusal to pay Thanksgi ving pay to negotiating commttee
nenber s.
_ Refusing to provide transportati on fromCal exi co to harvest
sites.
Losses of seniority for |ettuce harvest workers.

"Past practice regarding | oan repaynent through payroll

©xo N ougblkwn

deduct i ons. " _ o _
10. Refusal to pay for two hours' field waiting tine.



A though the Lhion was certified to represent respondent’'s enpl oyees
in August 1978, the first negotiating session between the parties did not take
place until January 1979. Paul Chavez was assi gned as the Uhi on
representative in the negotiations wth respondent fromthe end of Decenber
1978 until the end of July 1979. In that period, the Uhion and the conpany
net on a regul ar basis, except in July when the parties net only once. There
were about 16 negotiating sessions during this tine. Generally, negotiating
sessions were attended by Chavez and a negotiating conmttee consisting of
about 10 workers on behal f of the union, and Don Andrews,? supervisors Jose
Rea and Robert Garcia, as well as attorney TomNassif, representing the

respondent . %%

9. Don Andrews has been invol ved with | abor relations on
respondent’s behal f since he began working full-tine for the conpany, or 1959.
Hs responsibilities include contract negotiations, contract interpretation,
and contract conpliance. Respondent has been a party to various col | ective
bar gai ni ng agreenents since 1950, when it had a contract wth its packing
house workers, which included at that time packers for |ettuce and cantal oupe.
(Lettuce is currently packed in the fields.) The Teansters Uhion has had
contracts wth the conpany since 1959 or earlier, and currently represents the
drivers who truck produce fromthe fields to the shed. Regarding agricul tural
operations, the Teansters represented agricul tural enpl oyees in two separate
contracts which dated from1973 to 1975 and from 1975 to 1978. The uni on
whi ch represents the packing house workers is the Fresh Fruit and Vegetabl e
VWrkers Lhion, AFL-A Q

In the course of negotiations wth the Uhited FarmWrkers, Don
Andrews attended every negotiating session save one or two.

10. As noted in the appearance prol ogue, Thonas Nassif was al so the
attorney for respondent. He testified on its behal f concerni ng negoti ati ons
and their progress or |ack thereof. Wiile Nassif nay have been possessed of
what coul d be terned an obvi ous bias in that he was enpl oyed as an advocate by
the respondent, and often sought to explain his own particular participation
inthe negotiations and to I end credence to that participation, his

(Footnote 10 conti nued----)



2. The FHrst Session

At their initial neeting held on January 26, the respondent and the
Lhi on devel oped an under standi ng that negoti ati ons woul d conmence with the
"l anguage" articles of the contract wth its economc aspects to be negoti ated
at sone point inthe future. G the negotiating sessions in which Paul Chavez
participated, all but two were devoted to | anguage. These two sessi ons,
taking place in June, were devoted to discussions of economcs (wages)
pertaining to the nel on workers, wth reference al so nade to the | ettuce
harvest piece rate.

Chavez stated that he had full authority to negotiate a conpl ete
col | ective bargai ning agreenent with the respondent, including econononics
and language. Being the first negotiator assigned to negotiate wth
respondent, he denied that he received any instructions other than sinply
"obtain a contract." Chavez testified that he had not been advi sed what were
accept abl e economc paraneters for the agreenent by superiors at the Lhion. A

contradiction in Chavez' testinony thus arose as a result of his

(Footnote 10 conti nued----)

testinony was for the nost part candid. He has had extensive experience in
the field of agricultural |abor relations. Gounsel sought to qualify himas
an "expert" in order that he mght venture opinions concerning events

i nvol vi ng respondent. Wthout deciding whether or not Nassif was qualified as
an expert and di scounting nmuch of the opinion evidence that he proffered, it
nevert hel ess renai ns that many of the factual el enents which he presented were
essential |y uncont radi ct ed.

11. Included wthin Chavez' understandi ng of economc itens were

wages, hol idays, vacations, waiting and standby tine, nedical coverage,
pensi ons, cost of living, travel tine, canp housing and nechani zati on.
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assertions that he had full authority to negotiate an agreenent. In light of
his professed i gnorance of the limts of that authority vis-a-vis economc
itens, coupled with the fact that he had never negotiated a col |l ective

bar gai ni ng agreenent for the Unhion prior to this tine, it is highly doubtful
that he was in any position to conclude a conpl ete contract. He denied he was
ever told that he shoul d not reach an agreenent wth the respondent prior to
the tinme that industry negotiations were conpl eted. ?

By contrast, Don Andrews testified that at the first neeting, Chavez
stated that he did not have the ability to "break any new ground" wth the
conpany, and the lack of settlenent in the industry negotiations woul d i npede
setting an agreenent with respondent.®

Among the procedures agreed upon at the initial neeting, the parties
mutual |y decided to attenpt to resol ve individual articles. Agreenent woul d
be synbol i zed by the parties "signing off" or initialing a particul ar

provision. That article would then

_ 12. "Industry" negotiations were then currently in progress. They
cumnated in the Sun Harvest agreenent, discussed infra, executed in
Sept enber  1979.

13. This assertion parallels one nade by Andrews in reference to a
statenent nade during the June 25 neg_otl ating session. Neither Andrews nor
Chavez proved to be consistently credible wtnesses as their obvious,
respective biases mght indicate. Chavez was an exceedi ngly evasi ve W t ness
professing not to recall any of the details of any of the particul ar
negotiati ng sessions. Andrews' testinony contai ned several internal
contradi ctions. In conparison, Raynond Gonzal ez, a nenber of the enpl oyee
negotiating coomttee, recounted incidents and details wth nmarked candor.
Hs testinony provides the nost reliable source of corroboration for events
occurring during the course of negotiations. He testified that at a nunber of
negot i at1 ng sessi ons di scussi ons were hel d between the parties regarding the
i mpact of the industry bargai ni ng.

-11-



be set aside. Paul Chavez stressed, however, that agreenent on distinct
articles woul d be contingent upon approval of the entire contract. Thus,
"signing off" on an itemwould, in that sense, denonstrate only tentative
approval .

At the first session, there was a di scussion concerni ng | eaves of
absence for worker representatives, wth the suggestion that the Union
negotiator prepare a list of those individual s so that the conpany woul d be
apprised of their anticipated absences, and not discipline themfor mssing
work. The parties agreed that |eaves of absence for negotiators woul d be
unpai d. ¥

Chavez admtted that respondent stressed that it was a different sort
of operation than those conpani es invol ved in industry negotiations. As such,
respondent was not participating in those tal ks, and should resolve its
col | ective bargai ni ng agreenent on a separate basis.

Don Andrews felt his conpany to be significantly different fromthose
ot her conpani es because nost of the conpanies under the prior industry
contract operated prinarily in the Salinas area. Additionally, other
conpani es in the industry negotiations wth operations in the Inperial Valley
area did not grow nuch lettuce, but nerely packed it, and were not extensively
invol ved in nany other crops. By contrast, slightly nore than 10 percent of
Respondent ' s acreage was devoted to lettuce. Respondent regarded itself as
unique in that it grows and harvests all its lettuce by itself. It is a

partnership, unlike the other conpanies which are

14, This fact figures crucially in the "unilateral" change
affecting holiday pay for negotiators.
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general ly multiple corporations. According to Don Andrews, the Uhion al so had
previ ously not represented enpl oyees who harvested cantal oupes. Further,
respondent is heavily engaged in operations in the Kern Gounty area, nost of
whi ch are devoted to cotton. According to Andrews, the Uhion does not have
much of a foothold in that area, apart fromthose contracts which have been
settled in the grapes. In sum therefore, Don Andrews expressed the notion
that the contracts the Uhion was negotiating wth the industry were prinarily
w th | ettuce packi ng conpani es which respondent, he felt, was not. Al of the
af orenenti oned was conveyed to Paul Chavez. As wll later be seen, these

di fferences between the respondent and other agricultural enpl oyers set the
stage for hard negotiations, during which the conpany would not readily fal
into the patterns for collective bargai ning agreenents established in ot her
segnents of the industry, or sinply acquiesce in a "naster" agreenent.

Don Andrews noted yet another way in which the conpany' s operations
are sonewhat unique: since the 1975 to 1978 Teanster agreenent, the conpany
has nai ntained a crop differential or a different rate of pay for tractor,
irrigator, and general field work, depending on which crop operations are
performed on. The prinmary rationale for the existence of the differential is
the ability of the conpany to conpete based on the cost of operation.
According to Don Andrews, in the Inperia Valley the respondent’'s |ettuce and
cant al oupe conpetes only wth lettuce fromB ythe, and the Yuna Valley. In
the Bakersfield area regarding | ettuce, respondent said Don Andrews "conpetes
w th approxi nately 13 districts including B ythe, Yuma, San Joaquin, Huiron,

Texas and
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Horida." Don Andrews was unaware of any conpany in the Bakersfield area

whi ch packs |ettuce and which is unionized or certified. Regarding

cant al oupes from Bakersfiel d, respondent conpetes with B ythe, Yuna and the
Inperial Valley as well as areas in the San Joaquin Valley. However, in
regard to cotton, the conpany conpetes on a world-vide basis.”® Followng the
expiration of the collective bargaining agreenent in July 1978, respondent
continued its past practice of maintaining a wage differential.?

3. Negotiations; February -- June, 1979

Prior to the first bargai ni ng session, the Uhion sent out a request
for information and a bargaining proposal. At the first neeting that the
parties held in January 1979, the Uhion withdrewthis proposal. A the
negoti ati ng session held on February 5th, Chavez presented Nassif wth a
proposal essential ly enconpassi hg what coul d be terned "non-economc" itens.
Wien Nassif asked Chavez when a conpl ete proposal woul d be nmade in order that
the respondent mght give a conpl ete response, Paul Chavez said that he woul d

get a conplete proposal to the respondent wthin a week. No such proposal

15, The issue of the "cotton differential" assuned naj or
si gni fi cance when econom c issues began to be di scussed.

16. The first tinme the conpany inpl enented the cotton differential
was in the wage reopener of the '75 through ' 78 Teanster contract which
occurred in 1976. This differential was negotiated with the Teansters union
foll ow ng the acquisition by the respondent in the year previous of the
Santiaga ranch, which involved a significant anount of acreage devoted to
cotton. The Santiaga ranch is approxi mately 10,000 acres and conpri ses about
two-thirds of respondent’'s Bakersfield acreage. As previously noted, about
9,000 acres there are devoted to cotton.
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was provided at that tine.

At the February 16th neeting an agreenent was reached on cl auses
regardi ng discrimnation and i ncone tax w thhol ding. A the bargai ning
session held on February 26, respondent submtted to the Lhion a proposal on
| anguage for various articles including hiring, maintenance of standards,
wor ker security, and famly housing. Agreenent was reached at this neeting on
cl auses concerning nodification, |ocation of conpany property, access,®
bul l etin boards and the savings clause as well as the discrimnation cl ause.
A'so during the course of this neeting, a list of crop operations perforned by
the conpany in Bakersfield and Holtville was given to the Lhion. Conpany past
practice inthis regard was outlined. The list was offered in the context of
del i neati ng whi ch work the respondent subcontracted out. Specificallly,
respondent' s representatives poi nted out that it subcontracted sone tractor
work when it fell behind. In addition, the respondent told the Uhion that
| abor contractors were used for other operations, including thinning and
hoei ng.

The problemw th subcontracting, as far as the Lhi on was concer ned,

was that the ULhion needed to know exact|y what operations

17. Wiile economc itens were discussed anong nenbers of the
negoti ating commttee and the Lhion, a conpl ete proposal, including economc
itens, was not presented to the conpany until Novenber 1979, several nonths
after Chavez had been relieved of his duties as Lhion negotiator.

18. A though agreenent on the access clause was | ater, by inference,
w thdrawn, the wording of the clause figures tangentially in one as the
violations alleged, towt, "interference wth enpl oyees neeting wth[a] union
representative.”

-15-



respondent had subcontracted in the past in order to reach agreenent
concerning future subcontracting. Chavez recalled that when the particul ar
situation arose, the conpany had to utilize operators fromsubcontractors for
its tractor work even though there were nenbers of the bargai ning unit who
coul d performthose specific operations, as it was part of the agreenent that
t he respondent reached wth the subcontracting conpani es.

Testinony reveal ed that subcontracting was debat ed over the course of
several neetings, including those held on March 22nd and April 2nd.
Throughout these di scussions, according to Don Andrews, the Uhion never
expressed objection to the status quo, and agreed to all ow a conti nuation of
past practices. However, the Uhion continually enphasi zed that work which the
respondent had the equi prent and personnel to performshoul d not be

subcont r act ed. ¥

Additional ly, on February 26th, there was a conversation between
representatives of the Unhion and representatives of respondent regarding shop
enpl oyees and whet her they shoul d be included in the bargaining unit. The
conpany expressed its position that the shop enpl oyees were not part of the

unit. The rational e

19. Chavez did recall that conpany past practices
regardi ng subcontracting were di scussed, and that he was inforned by
respondent exactly whi ch operations had been subcontracted. Nbo agreenent was
reached on a subcontracting clause. The conpany position outlined inits
letter of understanding of July 30, 1979, was essentially that it be permtted
to continue its past practices. The Lhion's position contained inits
Novenber 5 bargal ni ng proposal was that no bargai ning unit work shoul d be
subcontracted. A though this nay reflect, inferentially, on Don Andrews
credibi | i t¥, it does not negate the fact that the conpany had an established
practice of utilizing subcontractors.
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preferred by the conpany for not including themwas that these enpl oyees had
not been covered by the previous Teanster agreenent. Sone of the work they
performis, according to Don Andrews, don) in areas which do not have
bar gai ni ng unit enpl oyees, such as in the cooling plants and the nel on sheds.
They work on bui | di ng mai nt enance, roofing, painting, gardening, plunbing,
nodi fying, restructuring and rebuilding. However, these enpl oyees al so wor k
on harvesting and tractor nachinery. In discussions wth the Uhion,
respondent suggested that a unit clarification hearing be held in order to
determne whether or not these individual s should be included in the
bargaining unit. The Uhion never agreed to a clarification hearing. The shop
enpl oyee i ssue was al so di scussed at the March 5 sessi on.

At a negotiating neeting held on March | 2th, Don Andrews
recall ed there was a di scussion why Filipino crews were used in
Bakersfiel d.? Respondent had begun using Filipino crews in that
area about 13 years earlier. The rationale offered by Andrews was that In
Bakersfiel d weather patterns were such that at the particular tine of the year
when the | ettuce was harvested in the spring, rain was |ikely. Because of
either wet field conditions or the fact that rain was pounding on the barracks
roof during the night where the Mexi can crews were housed, nany of the workers
woul d | eave the followng norning wth the result that the conpany woul d have

an i nadequate work force to harvest its lettuce. Flipino

20. The issue of enploying a Flipino harvest crew figures
centrally in the allegation concerning the "nethod utilized to rehire
enpl oyees. "
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workers, Andrews asserted, did not seemto be bothered by the rain, since nany
of themworked in the Santa Miria area where the fields are wetter.

Don Andrews testified that at the April 23rd negotiating session,? a
di scussi on took place invol ving problens wth crews not wanting to work nore
than four hours on Saturdays. Apparently, many of the Bakersfiled harvest
workers lived in the Inperial Valley and w shed to return horme for the
weekend, or a portion thereof. Sone left Friday and did not report on
Saturday; others sinply left earlier on Saturday than the conpany w shed. He

stated that an agreenent was reached wth the Uni ongl that respondent woul d

endeavor not to require enpl oyees to work nore than four hours on a Saturday.
He added that the conpany coul d not guarantee this, however; historically, it
had harvested | ettuce on Saturdays and often needed enpl oyees to work nore

than four hours to fill its orders. The respondent al so submtted a |ist of
individuals that did not work on the Saturday recently past and indicated to

the Lhion that it should consider this to be a warning notice to those

21. General (ounsel sought to attack Don Andrews'
credibility by show ng that his nane was not on the attendance sheet for the
April 23rd neeting, and hence he was nost probably not there. A though Chavez
and Ray Gnzal ez could not recal | whether this discussion took place on that
particul ar date, they did corroborate the essence of Andrews' testinony.

22. (havez was unable to state definitively whether a "fornal
agreenent” was reached in the matter. ' Throughout the course of negotiations
no agreenent was reached on the "Hours of Wrk and Overtine" provision, which
woul d arguably set forth conditions for Saturday work.
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23/
enpl oyees. =

At a neeting held on April 30th, the use of |abor
contractors was di scussed. According to Don Andrews, the conpany expl ai ned
that it would require the services of these contractors for short periods of
tine due to the exigencies of weather or other deadlines. It was difficult
for the conpany to have access to a | arge nunber of skilled peopl e and
conpet ent forenen when the need arose. 2

At a session on May 21st in Bakersfield, agreenent was reached on the
| eave of absence article. A provisionin that article allowed for a tenporary
| eave of absence w thout pay to conduct union business. There was no" nention
of the circunstances which would arise in the event that the | eave i s taken
around the tine of a paid holiday.

O scussi ons concerni ng accel erating the negotiati ons schedul e were
held at the June 4 neeting. Respondent requested that neetings be held on a
week-1 ong basis, since the nel on harvest was i mnmnent and wage rates needed to
be established. No wage proposal had by this tine been recei ved fromthe

Lhion. The Wi on nai nta ned

23. Two all egations invol ved work on Saturdays, and the
"discrimnatory” issuance of warning notices in connection thereto, although
no unilateral changes were asserted in that connection. That the conpany had
I ssued the equival ent of warning notices for failing to work the required
anount of hours on Saturdays is not subject to dispute. As wll be di scussed
infra, enployees in Novenber 1979 and in January 1980, received notices for
simlar conduct.

24. As noted earlier, respondent enploys |abor contractors for thin
and hoe work. The fact is tangentially related to an all egation concerni ng
"[deliberate failure] to lay off crews as it has done in the past."
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that it was unavail abl e for week-1ong negotiations at that tine.

4. The "Energency Meetings" and Thereafter.

As will later be discussed, on June 9, 1979, a strike began agai nst
the conpany's nel on operations. Focused in the Inperial Valley, incidents of
nass pi cketing, physical intimdation, and viol ence broke out. n that day,
in response to those events, Don Andrews attenpted to contact the Lhion. He
also tried to find repl acement workers as well as provide for security
per sonnel and equi prent, presunmably in anticipation of continued strike
activity.

Oh Sunday eveni ng, June 10, an "energency neeting," as characterized
by Paul Chavez, was held. In attendance were Paul, his uncle, R chard Chavez,
who was Drector of Negotiations for the Unhion, TomNassif and Don Andrews.
The parties attenpted to work out an interi magreenent regardi ng the wage
rates paid the nel on workers in order that these people mght return to work.
Bot h si des exchanged econom c proposal s:2—5/ the Union proposed a "ne, too"
agreenent which, in essence, stated that whatever conpanies involved in the
i ndustry negotiations woul d agree to, respondent woul d agree to as well.
Respondent countered wth a "favored nations" proposal which, according to
Chavez, was essentially the same as the "ne, too" type of agreenent. However,
the "favored nations" proposal was nore restricted in scope, not applying to
the entire contract. Despite the apparent simlarities in the proposal s, the

parties were

_ - 25. Sonifi cantlfy_, this was the first instance of a wage proposal
bei ng di scussed in nearly five nonths of negotiations. A sone point earlier,
the Uhion had proposed a general wage retroactivity date to the expiration of
the last Teanster contract, or July 1978.
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unabl e to reach an accor d.

At the tine the Lhion offered a "ne, too" agreenent concerning the
nel ons, there was no industry agreenent pertaining to the Inperial Valley area
and/or this crop. In other words, the Whion was asking the conpany to agree
to a contract that had yet to be negotiated. Subsequently, the Uhi on anended
Its proposal and requested the conpany to "ne, too" in addition to wages,
rather than an entire contract, sinply the nedical, pension, cost of |iving,
Martin Luther King, paid representative, and apprenti ce provisions.
Sgnificantly, at this sane neeting, the conpany, in its counterproposal,
offered to accept the sane | ettuce harvest piece rate as was negotiated in the
industry negotiations, even though there was no industry agreenent at that
tine concerning this rate. Respondent was apparently attenpting to resol ve
the issues of the nelon and | ettuce harvest rates as part of a package. The
Lhion did not accept this proposal .

Andrews justified the rejection of the "ne, too" agreenent by citing
the "significant" differences, alluded to above, between the conpany and the
participants in the industry negotiations. However, the conpany was wlling
to agree to the | ettuce harvest piece rate because of Andrews' belief that the
| ettuce piece rates which would result fromthe industry negotiations woul d
nore or less establish the industry standard: "The rates seened to get set in
Salinas, and whatever that rate is, when those workers cone south as the
season noves on, they always seemto get paid the sane anount of noney
wherever they work regard ess of what the situationis. It becones a standard
normin the industry probably because the sane workers work in so nany

different districts."
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QG her itens were di scussed regarding the nel on harvest, principally
t hose concerni ng worki ng conditions, such as the size of the crews and the
type of ranp that the crewutilizes to walk up to unload their nel on sacks.
Sgnificantly, there was no di scussion of "nechanization" as it pertained to
the nel on workers, nor was there any discussion at that tine of any
antici pated nodifications i n conpany operations which woul d affect the
utilization of sack crews as opposed to nmachi ne crews.
A negotiating session had previously been schedul ed for June 11 to
di scuss certain language itens in the contract. S gnificant anong those itens
was the nanagenent rights clause, which was signed off by the parties on that
date. The clause provides:
"The conpany retains all rights of managenent including the _
followng, unless they are [imted by some other provision of this
Agreenent: to decide the nature of equi pnent, nachinery, nethods or
processes used, to introduce new equi pnent, nachi nery, nethods or
processes, and to change or discontinue existing equi pnent, nachi nery
or processes; to determne the products to be produced, or the
conduct of its business; to direct and supervise all of the workers,
including the right to assign and transfer enpl oyees; to determne
when overtine shal |l be worked and whether to require overtine."
Under it, Andrews believed that the conpany possessed the right to nechani ze.
However, he also recalled that in a later Uhion proposal the nechanization
clause and the nanagenent rights clause were contained in separate articles.
Paul Chavez admtted that certain aspects of the nechanization issue
were subsuned wthin the nanagenent rights clause. Wat differentiated the
use in that clause of the term"nechani zation" fromits use in other
nechani zation articles is that, according to M. Chavez, nechani zation in the

nechani zation article pertained to the displ acenent of enpl oyees. By
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nechani zation, Chavez essentially construed the article as concerning the

introduction of a new pi ece of equi pnent. 2

As the parties resuned di scussions of the nel on harvest issues on
June 11, Don Andrews expressed to the Unhion his concern over the property
damage and verbal abuse whi ch had been reported to himthat arose fromthe
strike activity engul fing his conpany. There ensued a debate over the nel on
wage rates. Wen the Lhion offered a certain rate for both Bakersfield and
Holtville, the conpany nodified its offer by increasing its previous proposal .
The UWhion responded by retracting its offer as it pertai ned to Bakersfield,
restricting the proposal solely to the rates paid in the Inperial Valley, and
demanding a different rate be set for the Bakersfield harvest. R chard Chavez
stated that if the respondent agreed to an increased Bakersfield rate, it
woul d be I'ike "buying insurance,” since there would be "strikes all over

7/

hel | 2 According to Andrews, the Lhion progressively increased the anount

that it requested. Needless to say, no resolution of this issue was

26. As wll be seen, the "nechanization" alleged by the General
GQounsel did not involve the introduction of a "new' piece of equipnent.

27. Atape recording of the neeting was produced whi ch corroborated
Andrews' testinony concerning it. Paul Chavez repeated failure to recal |
regarding his uncle's statenents, the retraction of proposed wage rates and
the proposing of different rates for different locations, indicated his
deci ded | ack of candor. Despite the enotionally charged at nosphere, both in
the neeting and in the fields during those days, he incredul ously expressed
initial doubts that wages, hours, and working conditions for the nel on workers
were discussed at all at that tine.
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8/

achieved. The "foot rat e"2— was, in Chavez words, probably the "najor

stunbling bl ock in getting peopl e back to work. "2

Despite continued strike activity culmnating in a tenporary
restrai ning order dated June 15, and the shift of respondent's nel on
operations to Bakersfield, s the parties did not resune negotiations for two
weeks. They net agai n on June 25.

At that neeting, Paul Chavez' attention was called to Andrews'
concern regardi ng what he felt was an escal ating | evel of violence. Andrews
decl ared that the conpany woul d have to curtail certain transportation
practices for workers because of these problens; specifically, that it woul d
no longer pick up workers, as was custonary, in Calexico, or provide

transportation i n Bakersfi el d.3—ﬂ

_ 28. The "foot rate" is the piece rate at which nelon workers are
paid. This piece rate is determned according to the nunber of feet in a
particul ar sized truck bed that is | oaded wth nel ons.

29. Notably, the conplaint did not allege the subsequent setting of
the nelon rates as a "unilateral change."

30. The Inperial Valley harvest ended on June 16.

_ 31. The source of this statenent was the nutual |y corroborative
testinony of Paul Chavez and TomNassif as well as Nassif's notes fromt hat
negotiating session. No further clarification of the statenent was provi ded.
| find that the "transportation” practices which Andrews alluded to at that
tine would | ogically be those involved in bringing people fromthe | nperi al
Vall ey to Bakersfield b% bus, where they woul d work in the nelon harvest.
Testinony established that this had been conpany practice. |n Decenber,
respondent did not provide bus transportation fromGCalexico for its lettuce
harvest workers as It had done in the past. This was aIIePed in the conpl ai nt
as a violation of section 1153(e). | find that it is highly inprobable that
Andrews was referring to curtailing transportation for |ettuce workers due to
the nelon strike, particularly in light of the fact that throughout the fall,
1979 in the Inperial Valley, thinning workers were provided wth
transportation fromGCal exico to the fields.
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Wien Chavez asked about the possiblity of sonme of the nel on workers
fromthe Inperial Valley working in Bakersfield, Don Andrews responded t hat
they could have their jobs on a preferential hiring basis. However, they
woul d have to notify the conpany that they were wlling to work, then apply
and put their nanes on a list to be hired.3—2/

The course of respondent's negotiations that was agai n di scussed in
reference to bargaining currently in progress for the industry. Andrews
testified that Paul Chavez asserted that he woul d not be able to conclude a
col I ective bargai ning agreenent wth the respondent until industry
negoti ati ons had been conpl eted. According to Nassif, Chavez stated that the
contract could not be settled until "the guys in the north, or the Salinas
peopl e, woul d settle theirs, that no contract woul d be ratified by the workers
until these negotiations were concl uded."

Articles which were agreed upon during the neeting of the 25th
I ncl uded di sci pline and di scharge, worker security, and union | abel.

The parties did not neet again until July 30, 1979. S8/

32. This stance | ends credence to the inference that respondent
believed its nel on workers were still on strike. No notification fromthe
Lhion was given to the effect that the strike had termnated fol | ow ng the
denonstrations in Calexico, which wll be discussed |ater at greater [ength.
That respondent solicited reapplications for work on a preferential hiring
basis is consistent with the notion that it had "repl aced" striking enpl oyees.

33. The evi dence showed that Chavez cancel | ed two previously
schedul ed neeti ngs.
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At this session, the conpany's position regarding
subcontracting was set forth and presented to the Lhion in the formof a
Menor andum of Understandi ng. The docunent states in part that "the parties
agree that the conpany's past practices regardi ng use of subcontractors,
including but not limted to customharvesters, may continue. Enpl oyees of
the subcontractors and cust om harvesters who are enpl oyed in garlic, onions,
carrots, tomatoes, cotton, wheat, mlo, Sudan grass and alfalfa shall not be
considered within the bargaining unit regardl ess (sic) whether or not they
operate or naintain equi pnent or nachi nery."

Nb negotiating neetings were hel d between July 30 and Qctober 16,
1979. A though a session was tentatively schedul ed and respondent’ s
negotiator repeatedly attenpted to contact Paul Ghavez, the Uhi on negoti ator

H n H " 4
remai ned "unavai |l abl e" to neet.s—/

By | ate sunmer 1979, the conpany was anxious to arrive at sone
settlenent of wage rates, since Don Andrews testified it was payi ng
subst andard wages and w shed to raise them The thin and hoe season in
Bakersfield usually started in late August, while in the Inperial Valley the
season started in late Septenber or early ctober. Presunably, workers in
those crews woul d be the ones first affected by the | ack of an increase.

5. The Meeting of Cctober 16

An Smth becane the chief negotiator for the Lhion in the-early
part of Cctober 1979. Her first contact wth the respondent occurred about

that tine via a tel ephone call fromthe respondent’s

34. (Chavez was apparently in the process of being
r eassi gned.



negotiator, TomMNassif, who requested that the Lhion agree to an interi mwage
increase for the thin and hoe workers in the Inperial Valley. Smth outlined
the Lhion's position on the matter, in essence stating that it woul d be
opposed to any interimadjustnents in the wage rates for these
classifications. Rather, it wanted to settle the conpl ete contract, including
economc benefits, which woul d effect wage rates for all enpl oyees. Under
cross-examnation, Smth admtted that Nassif, by letter dated QGctober 7,
expressed respondent’' s desire to raise wage rates for all classifications, not
sinply just thin and hoe workers.

Smth next contacted Nassif approximately one week later for the
purpose of informng himthat she had, in fact, been appointed to be the chief
negotiator for the Lhion. Both expressed a nutual desire to get negotiations
novi ng and set a date of the 16th of Qctober for a possible neeting. In her
testinony, Smth alluded to the fact that Nassif requested that the Uhi on
prepari ng economc proposal to submt to himat his neeting on the 16th. Wen
Smth expressed doubts that she woul d be abl e to submt an economc proposal
by the tine of the neeting, Nassif stated his wsh to neet neverthel ess. At
that neeting, the conpany, itself, would nake a wage proposal . ¥

n the 16th of Gctober, Massif, Don Andrews and Bob Garci o,
representing the respondent, net wth Smth, Jerry Gohen and Marshal | Ganz
fromthe Unhion, and the Enpl oyee Bargai ning Coomttee, consisting of 15 to 20

workers. The first order of business at the

35. Nassif and Smth provided mutual | y corroborative accounts of
these natters.

-27-



neeting was the presentation by the respondent of a wage proposal to the
Lhion. Essentially, the rates proposed were identical to those in the Sun
Harvest agreenent for the vegetabl es and nel ons; however, a rate differential
for other crops woul d apply (see bel ow).

Wiere anbi guities on the face of the wage proposal had arisen, Smth
sought explanations. For exanple, a "listing premuni was paid in the
Inperial Valley but not in Bakersfield for tractor work.® The conpany
expl ained that this had been the traditional practice. The proposal also
cont ai ned col ums headed with the words "effective dates.” Qe of these
colums was dated July 17, 1979. Smth explained that Nassif told the Uhion at
that tine that the conpany was not proposing a retroactive wage paynent, but
had nerely put this particular date on the proposal since that was the usual
time for the conpany to make wage increases.® Wen asked about the
signi ficance of the absence in the proposal of rates for nechani cs and shop
and nai nt enance personnel, Nassif replied that the conpany did not feel that
these classifications shoul d be included in the bargaining unit.

There was al so a discussion at the neeting concerning the wage
differential which the conpany paid for tractor work in vegetabl es and nel ons,
as opposed to such work in cotton. As noted, the differential issue figures
significantly in the course of the bargai ning between the Union and the
respondent, the respondent insisting though that the differential be

nai ntained. Smth

36. As noted el sewhere, "listing" connotes the construction
of beds and furrows for row crop cul tiviation.

37. Smth's assertion in this regard was uncontrovered
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admtted that Nassif repeatedly enphasi zed the inportance of the
differential, and that under the previous collective bargai ni ng agreenent
wth the Teansters, the differential had been recogni zed.

Nassif stated that the Uhion was inforned that the wage offer was not
a package proposal, but rather it could accept or reject any part of it. The
Lhi on responded that it wanted to have an entire contract and not just agree
to a wage proposal . A discussion ensued concerni ng why the respondent was not
participating in the industry negotiations, what the historical reasons were
for the conpany's paying the wage differential, as well as the reasons for
subcontracti ng out sone of its operations.®

(ohen outlined three issues which were of najor concern to the Union:
pai d representatives, union security, and the hiring hall. Apparently,
resol ution of negotiations would turn upon agreenent in these areas. As wll
| ater be shown, little, if any, novenent fromeither side occurred regardi ng
any of these provisions. These issues, as well as the differentia and wage
itens, figure centrally into the consideration of whether or not an inpasse
had been reached i n the course of negotiations.

Regarding the hiring hall itself, Jerry Gohen stated that the hiring
hal | was an essential part of the Lhion's structure for controlling
discrimnation, that the Uhion needed centralized hiring procedures. Nassif
responded with the assertion that the discrimnation clause in the contract
woul d cure any discrimnation probl ens; the conpany w shed to retain the right

to hire and fire

38. As outlined above, these matters were treated when the Uhion
was represented by Paul Chavez.
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its own enpl oyees, although it had no problemw th the centralized hiring
pr ocedur e.

Insofar as the union security clause was concerned, Gohen enphasi zed,
according to Nassif, that this article was essential in order that the Union
have a nechanismfor disciplining its workers via the use of the article's
"good standi ng" requirenents. The conpany responded by telling the Uhion that
it was not opposed to requiring the workers to join the Uhion, but that it
objected to the Lhion's prerogative to suspend or discharge an individual in
respondent' s enpl oy.

As the neeting concluded, according to Smth, Nassif asked the Union
whet her any of the wage rates proposed by the respondent were satisfactory,
enphasi zi ng his concern for inplenenting a wage i ncrease before the harvest
began. n behal f of the Uhion, Jerry Gohen replied that it was inpossible to
determne whether or not the wage rates were acceptabl e in the absence of the
conpl et e econom ¢ package and al so with respect to the | ack of infornation

||3_9/

regarding "the nature of certain job operations. As is clear fromits

face, the wage proposal differed froma total economc proposal in that it did
not contain the benefit conponents such as nedi cal insurance, overtine,

pensi on funds, etc., that would add to the cost-per-unit package for enpl oyees
covered by the contract. It also did not contain a cost-of-living all owance,

as provided for in the Sun Harvest agreenent.

_ 39. Nassif testified that Gohen echoed Smth's previously expressed
sentinent that the Uhion woul d not acquiesce to an interimincrease wthout a
conpl ete contract being agreed upon.
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Goncerni ng the schedul i ng of future negotiation sessions,
representatives of the Uhion suggested that the conpany's wage proposal be
studi ed and that a conpl ete economc counter-proposal be prepared. They
estimated that about two weeks were needed to formul ate a response. [Don
Andrews replied that he felt that this was a long period of tine and want ed
assurances fromthe Union that there woul d be no economc activity taken
against the conpany inthe interim After discussing the situation wth the
bargai ning coomttee, the Uhion returned wth the suggestion that the neetings
be resuned towards the end of that week, approxinately the 18th or 19t h.
Nassif and Andrews caucused, after which Nassif, according to Smth, co-opted
the Lhion's previous position that they take a few weeks to prepare the
econom c proposal : the Gonpany woul d await its submssion around the week of

the 2ot h. 2%

6. The Meeting of Novenber 7th

The Lhion and respondent’s representati ves net on Novenber 7th.
Prior to the neeting, on Novenber 5th, the Union delivered a conplete witten
proposal to Nassif, including economc, |anguage and | ocal issues itens. As

repeatedl y stressed by respondent

40. Economic activity inthe formof intermttent work stoppages
had cormenced that sane week. As w il be discussed, several enployee
W t nesses sought to justify the work stoppages they engaged i n on the basis
that they were trying to get the conpany to set a date for negotiations. It
is clear fromthe bargai ning history that the conpany was actively involved in
col | ective bargai ning, and that schedul i ng of negotiati on sessions was not a
problem particularly insofar as it was concerned. Respondent appeared at all
tines ready, wlling and able to neet wth the Lhion, wth the only obstacl es
to neetings being the personal schedul es of the participants. The credibility
of those w tnesses who so testified was sonewhat undermned, or, at the very
| east, they were msinforned regardi ng the status of negoti ations.
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throughout the hearing, it had been nearly fifteen nonths between the
union's certification and the submssion to the conpany of an economc

41
proposal . —

41. Nbssif testified that throughout his experience |ie had not
w tnessed such a delay. Smlarly, Marshall Cans, then wth the Lhion's
Executive Board, "could not recall” an exanpl e of a situation, where the
parties had net on a regular basis, and their was a delay of eight nonths
bet ween the openi ng of negotiations and the presentati on of a wage denand.
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At the neeting, Smth, Gohen and Ganz, as well as the enpl oyee
bar gai ning coomttee, represented the Uhion, while Nassif, Don Andrews and Bob
Garcia represented the respondent.

Nassif initially expressed di smay that the Union's proposal of
Novenber 5th contained retractions and nodifications of articles
whi ch had previ ously been agreed upon by the Uhion represent atives.ﬁl
Representatives of the respondent then caucused to further anal yze the Uhion
proposal . Negotiations reconvened that same day at 4 o' clock in the
afternoon. The conpany submtted its proposal on all |anguage and econom c
terns under consideration at that tinme. Included in this was an offer that
wages be paid retroactive to July 16, 1979, the date appearing on the
respondent' s wage proposal of Qctober 16th. The Unhi on caucused and prepared a
response whi ch accepted certai n aspects of the respondent’'s proposal and
of fered some nodifications to other parts of it. The Unhion al so requested
information regarding current wage rates in the shop and nai nt enance j ob
classifications. In addition, the date of the next negotiati ng sessi on was

set for Novenber 15th.
7. THE MEETI NG CGF NOVEMBER 15t h

Smth, Gohen, Ganz and the bargai ning commttee were present for the
Lhion at this session, while respondent was represented by Nassif and Don
Andrews. As the neeting opened, Nassif submtted three proposal s on

respondent ' s behal f concer ni ng

42. Don Andrews testified that the Uhi on proposal
"elimnated a | ot of individual sections that we had agreed to with Paul
Chavez." However, as noted above, Chavez stated at the initial negotiating
session that agreenent on individual itens woul d be contingent upon agreenent
to the entire contract.
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nechani zation, travel allowance and injury on the job. The Uhion, at sone
point after considering the articles, agreed to the injury on the job clause.
Agreenent was al so reached on the bereavenent and famly housi ng proposal s, as
well as on a portion of the travel tine article.

As previously noted, respondent is alleged to have nade unil ateral
changes i nvol vi ng nechani zati on i n the nel on harvest, and changi ng the pi ck-up
point for its Inperial Valley | ettuce harvest workers. Regarding the
nechani zat i on proposal, no evi dence was presented concerning a di scussi on of
nechani zation in the context .if the nel on operations. The proposal submtted
was nearly identical toits counterpart in the Sun Harvest contract. A though
there was a reference to a pick-up point inthe "travel” article, no pick-up
poi nt was specifically naned. Further, the conpany did not nention at that
tine that there was to be any change in the designated pick-up point in the
Inperial Valley, although, as the facts denonstrated, such a change was
| mm nent .

The Uhi on nade counter-proposal s on the af orenentioned arti cl es.

O scussions of other issues relating to the contract were hel d, including an
exchange regarding the subcontracting article as it applied to the Andrews
operation. According to M. Smth, there was no di scussion of any changes the
conpany might i npl enent concer ni ng subcontracting.ig/ Followng this, there

was an enpl oyer-initiated caucus.

- 43. The alleged unilateral changes in subcontracting were asserted
as having taken place near the tine of this session.
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In the course of discussing the various issues, Nassif
asked the Uhion whether or not it was actually proposing that the

/

respondent sign the Sun Harvest contract.44 The Uhi on expressed

the notion that discussions concerning the Sun Harvest agreenent were best
held "off the record.” Pursuant to that end, according to Smth, Jerry Gohen
told respondent’'s representatives "off the record' that a settlenment based on
the Sun Harvest contract woul d be acceptabl e to the Union should the
respondent, not the Uhion, formally propose it at the bargaining table.
Furthernore, the LUhion would be wlling to negotiate a cotton differential if
the differential was in fact requested by the conpany in conjunction wth that

agreenent.ﬁl Don Andrews rai sed sone questions that he

44. As Nbessif testified, he told Lhion negotiators that rather than
"beating around the bush,” the Unhion should sinply submt the Sun Harvest
agreenent to the conpany, as opposed to submtting proposals to it which were
nore burdensone than those contained in the Sun Harvest agreenent. Among the
proposed articles which he specifically felt were nore onerous were the wages,
pai d representatives, cost of living allowance, travel allowance, and hours of
work or overti ne.

45. The above version was essentially supplied by Smth. As Nassif
characterized the situation, the Lhion would not offer Sun Harvest fornally
unl ess reslaondent announced in advance that it would accept it. After this
was acconpl i shed, the "Unhion woul d deci de, how nuch, if anything, it woul d
grant in the way of a cotton differential.” Don Andrews' version of the
Lhion's position on the differential at that point was that although it "never
really cane in wth an explicit offer,” the Lhion indicated that the
differential would be a few cents an hour above the regular rate. The Uhion-
proposed "regul ar rate,” however, was too high to be acceptable to the
conpany. The Smth and Nassif accounts are essentially mutual ly
corroborative, and it is therefore found that the Lhion did not, at any tine
submt a nonetary figure in connection wth the differential.

(Foot note 43 conti nued----)
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had i n general about this |atest Uhion proposal, and expressed the desire to
discuss the matter with his two brothers. Qe these di scussions were hel d,
he noted, the conpany would be in a better position to informthe Uhion of the
feasibility of settling on the basis of Sun Harvest. Anong the specific itens
Andrews w shed to explore were, as he testified, the wage rates, and the
articles on the hiring hall, the union security clause, and pai d

repr esent at i ves.

Smth explained that the Uhion presented this proposition in an "off
the record" discussion and not as a formal bargai ni ng proposal because the Sun
Harvest agreenent had al ready been reached as a result of negotiations. The
Lhion did not want to negotiate down fromthat agreement as if it were a
bar gai ni ng proposal .ﬁ/

Wen the parties returned to the bargaining table fol l ow ng the "of f

the record" discussion, the respondent nodified its

(Foot note 45 conti nued----)

Notw t hstandi ng the above, it is noteworthy that the Uhion did not at
anytine formal |y propose a differential or indicate its wllingness to accept
one. Smth admtted that the Lhion "did not want to nove on the cotton
differential...other than telling themthat we woul d negotiate until other
things were solved." (sic)

46. Wile all the ramfications of discussing proposals "off the
record" are not readily apparent, since these discussions currently are very
much "on the record,” It seens that presenting and debati ng themon that basis
permts the parties to engage in a formof collective bargai ni ng | egerdernai n,
I.e., that a proposal, not formally presented "on the record,” 1s to be viewed
inthe sane light as if the proposal had never been presented at all. Another
I nference which mght be drawn 1s that the Lhion, in not wshing to fornmally
propose Sun Harvest, did not want to be backed in to an inpasse situation.
There woul d be little, if any roomfor nmovenent in a contract whi ch had been
the subject and result of extensive negotiations, and which could, in all
| i kel i hood, be characterized as the Lhion's "bottomline," or best offer.
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posi tion concerning the crop differential tolimt it solely to the cotton
crop. Wth respect to flat crops other than cotton, respondent was interested
inincluding a "nost-favored nati ons" cl ause which woul d provide for the
conpany's ability no adjust wages in the flat crops in the event that the

Lhi on shoul d settle a contract wth another enployer in the Inperial Valley
who conpensated work in these crops at a lesser rate than the rate paid for
veget abl es and nel ons under Sun Harvest. Don Andrews regarded this as
"extrenely substantial novenent."

Under cress-examnation, Smth recalled that in this neeting the
subcontracting i ssue was in fact discussed. Particular enphasis centered on
t hose operations whi ch the conpany previously had subcontracted, despite the
fact that the operations mght be considered bargai ning unit work. Specific
concerns of the tractor drivers were enunciated in this regard. Alist was
submtted to the Union by the respondent of the work that the conpany
subcontracted. Later in the cross-examnation, Smth could not recall whether
or not Nassif told her that the Gonpany w shed to conti nue subcontracting.
Smth did recall, however, that Nassif expressed concern about how the
conpany' s past practices would nesh wth the proposal s that the Whion had
submtted, specifically those articles dealing wth hiring and subcontracti ng.
Smth adamant|ly denied that Lhion representatives ever stated that under their
proposed | anguage in the subcontracting article, the conpany would be able to

continue its past practices in regard to subcontracti ng. 47/

47. 1t appears that nmuch of the information given to Smth at
the neeting had al ready been supplied to Chavez. Apparently Chavez did not
pass the information on.
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8. THE MEETI NG GF NOVEMBER 20t h

Negoti ati ons between the parties resunmed on the 20th of Novenber.
Gohen, Ganz, Smth and TomDal zel |, as well as the enpl oyee negoti ating
commttee, appeared on behal f of the Uhion; respondent was represented by Don
Andrews and Nassif. Nassif opened the neeting by stating that respondent
rejected settl enent based on the Sun Harvest contract for a nunber of reasons.
Among these he enunerated the Lhion's failure to fornally propose the
contract, as well as the conpany's specific objections to particular articles,
i ncl udi ng union security, hiring, supervisors, cost of living allowances and
pai d representatives.

Nassif submtted proposal s regardi ng the shop enpl oyees (not
conceding themto be in the unit), subcontracting and travel. A caucus was
hel d, after which the Lhion agreed to submt a wage proposal for the nechanic
and shop nai ntenance classifications. Followng the submssion of this
proposal , there was an enpl oyer caucus and a response prepared. No specific
di scussion was held in reference to a possi bl e inplementati on of increases for

these classificati ons.ﬁ/ Smth recalled that at this neeting al so Nassif

proposed a central pick-up point in Holtville for irrigators and tractor@/

drivers (not harvest workers) and transporation fromthere to the work site.

48. As previously noted respondent attenpted to resol ve the
I ncl usi on or exclusion of these enpl oyees via a request for a stipulated unit
clarification hearing. The Uhion woul d not accede to this procedure and the
| ssue renai ned unresol ved.

49. The words "traffic drivers" appear in the transcript. This
appears to be a typographical error.
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The parties agreed that it was necessary to take sone tine to
consi der the various proposal s and, since Nassif had schedul ed a one week
vacation, negotiations were postponed at least until he returned. Ether side
could initiate resunption of talKks.
9. D SOSS ONS AND GOMMN CATI ONS: DECEMBER 1979

The next contact that Nassif had wth a Uhion
representative regardi ng respondent was around the first week of Decenber,
when he spoke to Jerry (ohen on the tel ephone. The substance of their phone
conversation was the parties' outlining their differences regarding the
proposal s that had been exchanged. There was no novenent fromone side or the
other regarding any of these proposals. The possibility of tentative neeting
dates was di scussed, and the mutual concl usion reached that it woul d take tine
for the parties to overcone their nutual distrust and cone to an agreenent.

Jerry ohen, Ann Smth and TomNassif had a brief neeting at Nassif's
of fice on Decenber 7, when they net not only for the purposes of discussing
this particul ar respondent but several other conpanies as well. Neither the
Lhi on nor the respondent considered the Decenber 7th neeting as a fornal
negotiating session. A though the possibility of a neeting regarding
respondent on Decenber 11th was discussed, no actual fornal bargai ni ng
sessions were held during the entire nonth of Decenber.

Nassif testified that on Decenber 7 Smth and Gohen again wanted to
know i f the conpany had deci ded whether it coul d accede to a settlenent based
on the Sun Harvest agreenent. Nassif reiterated that there were certain

articles in that contract, such as hiring

- 30-



hal |, paid representatives, and union security, which were sinply unacceptabl e
to the conpany: as the Whion had insisted on their inclusion, even assum ng
further agreenent on a cotton differential, a collective bargai ni ng agreenent
on that basis coul d not be reached. The representatives fromthe Uhion
restated their position, according to Nassif, that these itens had to be
included in the contract. Nassif asked the two whether there was any position
in the Sun Harvest agreenent that the Uhion woul d consider noving from The
Lhi on responded that because there was no hiring hall in operation in
Bakersfield, it mght opt for a paid representati ve who woul d be responsi bl e
for hiring. S0/ Nassif replied that this proposal was totally unaccept abl e.
He then asked the representatives whether there was any other itemwhich the
Lhion was willing to denonstrate novenent on. The Uhion representatives
responded in the negative. At that point, there was a nutual realization that
further di scussions would be fruitless and the neeting concl uded. 51/
In the third week of Decenber, Nassif contacted Marshall Ganz to
informhimof the rate that respondent w shed to pay the cabbage workers, and

that he would like to discuss the rate and its

50. Athough there was no testinmony on this issue, Aon Smth's
negotiating notes of the Novenber 15 session reveal that Marshall Ganz
broached this subject at that neeting. He explained that at Sun Harvest,
hiri ng was handl ed through the ranch coomttee and the pai d representative.

51. Nessif's sunmary of the events of that neeting was not refuted,
and hence nust be credited.
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I npl enentation wth a Uhion representative. 52/ Ganz responded t hat

he woul d get back to Nassif wth an answer. However, according to Nassif, no
one fromthe Uhion called to discuss the natter wth him Nassif admtted
that he had no conversations or discussions wth anybody fromthe Union regard
the inplenentations of rates other than the cabbage rate.

(n Decenber 28th, Nassif sent a mailgramto Smth outlining his
contention that the Unhion was sinply proposing the Sun Harvest contract, and
that this was unacceptable to the conpany. Nassif further stated that an
i npasse had been reached in negotiations. Therefore, the conpany intended to
i npl enent its wage proposal of QGctober 16th as amended in the negotiations of
Novenber 15th. Any retroactive wages woul d be pai d before the end of 1979,

whereas the inplenentation of the newrates would be effective as of January

/

/

52. No charge was filed regarding the setting of this rate
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1st.£/ Nanui f nentioned that the GConpany was wlling to discuss the

i npl enentation of the wage rates with the Uhion, although ha was aware that
the Lhion's position was to refuse to negotiate inplenentati on of wage

. . . 4
i ncreases oefore the signing of a contract. o4/

Marshal Ganz, responding on behal f of the Uhion, acknow edged recei pt
of Nassif's mailgram which he terned "self-serving," and stated "it is the
Lhion's position that we are not at inpasse and negoti ati ons shoul d conti nue. "
The Uhion al so accused Nassif of failing to set up negotiating sessions in
Decenber as he had promsed, although the facts reveal that either the Uhion
or the respondent coul d have assuned this responsi bility, and that Nassif had
attenpted to reach Lhion officials by tel ephone at |east insofar as di scussing
cabbage rates was concer ned.

Nassi f's response of January 2 noted that Ganz' assertion that it was
Nassif's responsibility to set up a bargai ni ng session when he returned from
vacation in Decenber was incorrect: according to his understandi ng, when
negoti ations were concl uded i n Novenber, "neither party had any further
proposal s." Nassif declared that Conpany would be willing to neet wth the
Lhion to discuss and recei ve any proposals. Nassif delineated his position

that the

_ 53. Smth admtted at the hearing that the wage chances were
consi stent with respondent’s bargaining offers.

_ 54. In fact, the Unhion declined to discus the
i npl enent ati on of any wage i ncrease.
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Lhion's "last and best offer" was the Sun Harvest contract wth the possible
addi tion and/ or exception of a cotton differential. He reiterated his
contention that the conpany felt negotiations had reached an i npasse.

In response, by letter dated January 10th, Ann Smth declared "at no
tine did the Lhion take the position that the Sun Harvest contract is 'its
| ast and best offer,’” nor did the LUhion ever submt to the conpany a 'last and
best offer.”” Smth suggested in her letter that further neetings be held the
week of January 14th. It is noteworthy that neither side nade any proposal s
fromNovenber 20 until January 15, save for a nodification submtted by the
Lhion in the neeting of Decenber 7 concerning the hiring halls. As previously
di scussed, no hiring hall was currently operating in Bakersfield.
onsequent |y, the Uhion proposed that hiring be acconplished through the "paid
representative." Nassif rejected this out-of-hand, deemng it nore onerous
than the Uhion's previous stance. S nce the conpany had steadfastly refused
to agree on the paid representative, it woul d be anonal ous to accept one in
the context of another article which it had al so declined to accept, i.e., the
hiring hal I .2

By letter dated January 14, Nassif asked Smth whet her she woul d be

agreeabl e to neet the foll owng day, Tuesday, January 15th.

55. General Gounsel's brief blantantly msstates the record
evidence to the effect that the Union "offered to negotiate a differential
rate in cotton" at the Decenber 7 neeting. Nowhere can there be found support
for this assertion. The Lhion, as noted repeated y, could barely accept the
differential in principle, let alone propose rates to which it woul d be
applied, or offer to di scuss sane.

-43-



Inthe letter Nassif restated his position on behal f of the respondent that
the Unhion should submt a further proposal apart fromthe Sun Harvest
contract or the Sun Harvest contract wth a cotton differential.

10. THE MEETI NG CF JANUARY 15t h

Negotiations continued on the 15th of January in H Gentro. Present
were Ann Smth and the negotiati ng coomttee for the Uhion, and TomNassif and
Don Andrews for the conpany. A this neeting Smth submtted a further
posposal whi ch she characterized as "nodi fications in the Uhion's position as
last set forth inits bargaining proposal.” In actuality, this |atent
"proposal " was a conpilation of the Uhion proposal originally submtted or.
Novenber 5th wth the wage itens for the shop and nechani ¢ enpl oyees present ed
on Novenber 20t h attached.ég/ The original proposal consisted of 47 articles
and was sone 70 pages in length. 1t also contai ned wage appendi ces and
suppl enental agreenents regarding | ob classifications, descriptions and
restrictions, and seniority.

The nodi fication submtted by the Uhion on the 15th concerned three
articles: the holiday pay proposal was nodified to the extent that Septenber
16th and Good Friday were w thdrawn was paid holidays; the article on travel
pay was nodified by wthdraw ng the Lhion's proposal for a travel allowance
for a change in operational areas and conpensation of 15 cents per mle for

the change; and a provision in the conpany housing article concerni ng

56. The wage appendi x to the Novenber 5th proposal and the shop and
nechani ¢' s wages were the only wage denands submtted by the Lhion. No
novenent fromthis position occurred.



the housi ng al | onance was w thdrawn. The changes brought the Lhion's
proposal closer to the Sun Harvest | anguage.

After the submssion of this proposal, Respondent's representatives
caucused. Nassif returned and expressed dissatisfaction wth the kind of
novenent that the Unhion had nade fromits previous position. Smth contended
that since the conpany was not interested in the kind of settlenent based on
Sun Harvest, they woul d have to continue bargai ning fromeach indivi dual
proposal . Follow ng this exchange, extensive discussions took pl ace
concerni ng the conduct of bargai ning and how natters might proceed fromt hat
poi nt. The holiday pay provision was debated, the conpany not yiel ding from
its forner stance. There was al so a di scussi on about the cabbage wage rate and
whether the rate that the conpany was payi ng was acceptabl e to the Lhion. The
Respondent offered 70 cents per box and the Lhion returned with a proposal for
$1.10 per box. Prior to the nmeeting, there had been no di scussion about the
cabbage rategzl al though the rate had al ready been establ i shed.

Smth's notes fromthat session denonstrate that the negotiati ons
were essentially at a standstill. No substantial novenent resulted from
discussing the Lhion's "latest” proposal. Nassif's comments as recorded by
Smth are filled wth recrimnati ons such as "bad faith," "pred.[ictably]
unacceptabl e,” "over a year —bargaining," "fruitless.” Wiile Nassif

attenpted to

57. As noted above, there was no charge or allegation regarding a
unil ateral establishment and/or inpl enentation of the cabbage rate, despite
the fact that respondent was harvesting cabbage for the first tine in several
years, and no previous rate had been in effect.
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address the "critical issues,” Smth insisted on bargai ning fromeach article
inthe proposal. Fnally, Smth asks to "set neeting date —di scuss critical
or uncritical issues." Nassif "agrees next [neeting] discuss critical

| ssues. "

11.  THE MEETI NG GF JANUARY 24t h

Jerry (ohen and Smth, on behalf of the Lhion, net wth Nassif and
Don Andrews in B Gentro. Smth characterizes the discussions as fol | ows:

"W net to see what mght: be done in terns of naking progress in the
negotiations. Ve suggested to Don that it he tell us what he wanted, that we
had already told himin the context of previous off-the-record neetings that
the terns of the Sun Harvest contract, if offered, woul d be acceptable to us;
that we woul dn't negotiate a cotton differenti al .%/ And yet, that didn't
seemto nove anything al ong even with the conpany knowi ng that. So we asked,
himto tell us what other things were on his mind in terns of reaching a
settlenent."

No di scussi on was hel d concerni ng specific proposal s other than
reiterating previously expressed dissatisfaction wth particular articles such
as hiring. There were no discussions of any pl anned changes that the conpany
mght inplement. As is plain, no revision of previous positions on the issues
took pl ace.

The 24th of January was the |ast neeting between the

58. The Whion's stance on this critical |ssue remai ned consi stent
t hroughout the negotiations in 1979. Wiile barely wlling to accept the
concept of the differential (see discussion of the Novenber 15 session), the
Lhi on never discussed it in terns of dollars and cents, notw thstandi ng
consi derabl e novenent in this area by respondent. Smth admtted that despite
respondent’ s repeated enphasis on the need for a differential/ the Union
refused to propose a figure for one.
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parties through the date of the hearing. During this period
however, there were exchanges of correspondence between Smth and Nassif. n
March 21st, Nassif wote to Smth and set forth his client's position in
regard to each of the articles contained in the Lhion's proposal. Respondent
denonstrated its wllingness to accept several articles as they were witten
in the Sun Harvest agreenent. However, Nassif also reiterated to the Uhion the
conpany position that, for the nost part, the Sun Harvest agreenent rena ned
unacceptable. Smth, by way of response, was "encouraged' by the conpany's
novenent, and requested future neeti ng dates.
12.  SUMVARY GF NEQOTT ATI ONS

After nore than a year of bargaining, the parties were barely cl oser
to an agreenent than they had been when bargai ni ng conmenced. The nunerous
agreenents on "language" itens arrived at by Nassif and Paul Chavez over the
course of seven nonths of bargai ning were scrapped when the Uhi on changed
negotiators and submtted a proposal on Novenber 5 which was totally new for
all intents and purposes. However, the naj or stunbling bl ocks to finalizing
an agr eenent 59/ appeared to be the respective i ssues deened "critical" by both
sides: the cotton differential on the one hand, and the hiring hall, union
security, and paid representatives articles on the other. No novenent or
revi sion of position was indicated by the submssion of witten nodifications

or

59. Wile the parties offered no revisions to their original wage
denands, testinony reveal ed that the conpany was wlling throughout to pay the
"going rate." As such, agreenment on this issue was probabl e, assumng no
undue recal citrance on the part of the Union.
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counter-proposals on these itens. Wile the Lhion "off-the-record" alluded to
a change in its stance regarding the differential, Smth nade it clear that

all other issues should be resol ved before that one was negotiated. It nade
no counter-proposals on this issue. Regarding the hiring hall, discussions on
nodi fying the Uhion's position proved fruitless, as respondent contended that
the "nodification" was nore unacceptabl e than the original article. Thus, at

| east by the tine of the hearing, the relative positions of the parties

appeared fairly well entrenched.
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C ALLEGATI ONS RELATED TO NEXDTM ATI ONS
1. PARACRAPHS 18, 25, 26; N LATERAL WACE | NCREASES

a. Facts

The parties stipulated that on Gctober 19, 1979, respondent increased
the lettuce harvest piece rate paid to enpl oyees in harvesting trios, as well
as the hourly rate paid to waterboys and w ndrowers.

Respondent further increased wages for tractor drivers, irrigators,
and general field workers beginning in the payroll period ending January 2 in
the Inperial Valley, and January 1 in Bakersfield. Additionally, it nade
rates in those classifications retroactive fromJuly 16, 1979, to the week
endi ng Decenber 26, 1979 (Decenber 25, 1979).

| specifically find that the af orenenti oned increases were wthin
the anbit of wage proposal s submtted to the Uhion on Gctober 16, 1979 wth
the retroactivity conponent being definitively proposed by respondent at the
negotiating neeting of Novenber 7. 60/

Further, at no tine did the Uhion agree to the specific anounts set
forth in the wage proposal, nor did it agree that the conpany mght inpl enent

t he i ncreases.

b. Legal Analysis and Goncl usi ons of Law

1) Increase in the Lettuce Harvest P ece Rate (1118)

It is axionati c that when enpl oyees have a certified bargai ni ng
representative an enpl oyer, absent other factors, may not unilaterally,

w thout the agreenent of that representative, alter

60. Respondent, during the course of the June negoti ations proposed
that it "ne-too" the lettuce i ndustry harvest piece rate.

The rates proposed by respondent on Cctober 16 were the Sun Harvest, or
"Industry” rates.
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their wage rates. NL RB v. Katz, 369 US 736 (1962). An enpl oyer who

does so per se violates Section 1153(e) of the Act. See, e.g., Pacific
Mishroom Farm 7 ALRB No. 28 (1981); Kaplan's Fruit and Produce (., 6 ALRB
No. 36 (1980).

Respondent argues that its conduct in instituting changes
inits lettuce harvest piece rate did not violate the Act because the ULhion
"inplicitly" agreed to such a change. It bases this argunent on evidence that
the Uhion and the conpany, fromthe June, 1979 negoti ati ons forward,

"under stood" that the conpany was wlling to "nme-too" the Sun Harvest, or
I ndustry, piece rate.

These factors notwthstanding, it is clear that the Uhion never
agreed to the specific rate instituted by the respondent, nor did it agree
that respondent could inplenent this rate prior to the begi nning of the 1979
fall lettuce harvest in Baksrsfield. To the contrary, the Unhion was
unal terably opposed to any interi mwage increase instituted i n the absence of
an agreenent on an entire contract.

Respondent contends that the Uhion's bad faith, as shown during the
course of negoti ati ons,ﬂ/ permtted it toinstitute unilateral wage changes.
However, this Boa'd has held that a Uhion's declining to submt a wage proposal
for an extended period during negotiati ons does not, even when coupled wth
acts arguably anounting to Uhion "bad faith," allow an enpl oyer to inpl erment
revisions in the wage structure absent agreenent fromthe Union.

Kapl an's Fruit and Produce (., supra.

61 . This issueis nore fully discussed in connection with the
year - end wage i ncr eases.
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Respondent next argues that the increases were non-di scretionary, and
in keeping wth "past practice.” The evidence showed that under its Teanster
contracts, respondent increased wages each year in July. Further, respondent
always paid its workers what it terned the "prevailing rate" in the industry.
It did not alter this practice in Gctober, 1979. This argunent is simlarly
unavai ling. As correctly pointed out by General Gounsel in its brief, "past
practice" arising under a prior collective bargai ning agreenent wth a union
which is no longer certified cannot in any way limt negotiations or set
paraneters wth a newy certified union. To permt sane would be to all ow
less than full collective bargaining on all nmandatory subjects. (onsolidated
H bergl ass Products, 242 NLRB No. 7 (1979).

The "past practice” argunent simlar to the one rai sed here was
definitively determned contrary to respondent’'s position in the Kaplan's
case, supra. There, as here, at p. 17, respondent contended that the

i ncreases fol |l oned a:

"VEl | established conpany policy of granting certain increases at
specific times." The increases, it Is argued, represent the

nai nt enance of the 'dynamc status quo,' not a change in conditions.
NLRB v. Ralph Printing & Lithography G., 433 F.2d 1058 (CA 8 1967).
Wiile this Is an exception to the general rule, the Katz case

speci fical |y distingul shes between autonatic increases which are
fixed in anount and tiding by conpany policy and i ncreases which are
discretionary. The increases here [were]...in an anount fixed by
Respondent ' s sense of the prevailing rate. ¢ therefore concl ude
that the increases were discretionary and subject to collective
?%%83 ning. See also Q P. Mirphy Produce ., Inc., 5 ALRB M. 63

It is concluded, therefore, that respondent violated Section
1153(e) of the Act by unilaterally increasing its |ettuce harvest piece

rate in Gt ober 1979.
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2) hil :;1t eral Increases and Retroactive Pay -- Year End 1979 (1925
& 26

Central to determining whether or not respondent unlawfully increased
wages on or about January 1, 1980/ and |ikew se unlawful |y granted certai n of
its enpl oyees a retroactive wage increase at or near that tine, is the issue
of whether or not an inpasse existed in the course of negotiations between
respondent and the Lhion. For reasons set forth below it is concluded that
an inpasse did in fact exist, and that respondent was at |iberty to inplenent
t hose wage i ncreases which it had presented to the Uhion previously during the
course of negotiations. See MFarland Rose Production, Inc., 6 ALRB No. 18
(1980).

As stated in the case of B Il Gook Buick, Inc., 224 NLRB Nb. 154
(1976) at page 1095,

| npasse, at best, is a plastic concept, the existence of which
depends on anal ysis of the particular factual situation. It mght
briefly be described as a set of conditions which sonetines coal esce
during the course of collective bargai ning whereby the parties are in
substanti al di sagreenent upon one or nore significant itens to the
poi nt novenent by one or the other seens unlikely, absent additional
factors. Wen such a deadl ock exists, then both sides are free to
exert economc pressure which mght otherw se be unlawful [such as

i npl enenting unilateral wage increases].

| npasse, then, is a word of art neant to describe a set of
circunstances in which it is unlikely that either party wll nove
sufficiently so as to effectuate a contract. F nding inpasse is
recogni tion that agreenent to a contract is not realistic, absent an
addi tional factor such as econom c pressure.
The lead case in the area of defining when an inpasse exists i s nost
probabl y Taft Broadcasti ng Conpany, 163 NLRB No. 55 (1967) enf'd sub nom AFTRA

v. NNRB, 395 F.2d 622 (D.C dr. 1968), see al so MFarland Rose Production

Inc, supra, Masaji Ho, et al., 6
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ALRB No. 20 (1980).

Wiet her a bargai ning i npasse exists is a natter of judgnent. The

bargai ning history, the good faith of the parties, the | ength of

negotiations, the inportance of the issue or issues as to which there

I s di sagreenent, the contenporaneous understanding of the parties as

to the state of negotiations, are all relevant factors to be

consi dered i n deci di ng whet her an inpasse in bargaining existed. 163

NLRB at 478.

As the facts set forth above clearly point out, by the latter part of

Decenber, the parties were firmy set intheir relative bargai ni ng positions.
The Uhion would not agree to any sort of interi mwage increase w thout having
atotal contract. As was enphasi zed by the respondent throughout the course
of negotiations, its operations were in no snall neasure devoted to the
cultivation of cotton, that it differed in several naterial respects wth the
typi cal |ettuce packi ng conpany, that in order to remain conpetitive in the
production of a cotton crop it nust have a wage differential for work that was
perforned on that crop, as opposed to work that was perforned on other crops.
The Uhi on never accepted this proposition and steadfastly refused to propose
any sort of differential what soever.g/ This is particularly apparent after

t he

62. The fact that the differential was alluded to in the so-call ed
"off the record" negotiations taking place in Novenber 1979, | do not find to
be any indication that the Lhion was softening its positioninregard to this
issue. The Uhion proposed, as will be recalled, that it mght offer the Sun
Harvest agreenent to the conpany with a differential if the conpany were
wlling to accept a contract on those terns. The hypothetical nature of the
proposition, as well as the conpany's ultinate position that it coul d not,
under any circunstances, accept Sun Harvest, coupled wth the fact that the
Lhion did at no tine propose an actual nonetary figure, leads to the
g_oplgl usi on Ithat the Uhion was unal terably opposed to the concept of a cotton
ifferential.
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neeting of Novenber 15th, where the respondent nodified substantially its
prior position and wthdrewthe denand for a differential for all crops,
except for cotton. The Lhion did not counter-propose any sort of differential
rate.

At the first negotiating session attended by Ann Smth, the one on
Qctober 16th, the Whion outlined what it considered its three nost critical
i ssues: paid representatives, union security (good standing), and the hiring
hall. Over the course of the next few nonths, there was no novenent
what soever fromeither side in any of these areas, despite the notion that
these areas presented serious problens for the respondent.@/

n the 15th of January the ULhion submtted further counter proposals,
w thdraw ng portions of its demands concerni ng hol i days, travel pay and
conpany housing. Despite the fact that this indicated sone novenent by the
Lhi on, the novenent was not in areas whi ch had been considered crucial .

Lastly, the Whion nade no novenent whatsoever in the area of wages or
retroactivity. It had proposed certain rates on Novenber 5th, and had not

altered its proposal fromthose rates. It

63. A the infornmal neeting held in Massif's office in Decenber, the
Lhion submtted an alternative toits hiring hall proposal in regard to the
Bakersfiel d operation, as there was no hiring hall in existence In that
particular area. However, Nassif characterized this offer as even nore
unacceptabl e than the union's standard hiring hall procedure. The Uhi on
proposed that is paid representative handle hiring for Bakersfield. As the
respondent had been opposed to outside agencies handling its hiring in the
first place, or being responsible for same, the concept of using a paid
representative to assune this responsibility was even further from anything
vwhich it woul d consider acceptabl e. There had been no di scussi ons what soever
regarding the other itens the union considered "critical," i.e., the union
security and the paid representative cl ause.
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had proposed retroactivity be paid fromJuly of 1978, and simlarly did not
nove fromthis position.

Merel y because there has been novenent in sone areas or concessi ons
nade in portions of a collective bargai ning proposal does not mlitate agai nst
a finding that an inpasse has been reached. As noted by the Appeals Gourt in

the Taft Broadcasting Gnpany case, "mnor advancenents toward agreenent were

being nade all along. But on what the conpany considered the critical issue,
the union had not budged...and it showed no prospect whatever of budgi ng in
the future." 67 LRRM3035. The Gourt went on to note that the continuation
of negotiations, as in the instant case, did not mlitate against a findi ng
that an i npasse had been reached, or that the conpany would not violate its
duty to bargain by inplenenting unilaterally certain changes which it had

pr oposed.

[NNRB v. Katz, 369 US 736 (1962)] is not to be given a too literal
reading that ignores its spirit and reality. It is indeed a
fundanental tenet of the act that even parties who seemto be in

i npl acabl e conflict may, by neeting and di scussion, forge first snall
links and then strong bonds of agreenent. But sone bargai ning nay go
on even in the presence of deadl ock. Here the continued neetings and
occasi onal progress - facts by no neans i nmmaterial - were overborne in
the board s view by the conceded | npasse on the critical issues ... on
whi ch the progress had been 'inperceptibl e and i ndeed, had led in
sone aspects, each party clained, to a w dening of the gul f between

them As we see it, the board s finding of inpasse reflects it's
conclusion that there was no realistic possibility that continuation
of discussion at that tine woul d have been fruitful." Id. at 3036.

Gonduct of the Lhion and the respondent in the negotiati ng sessi ons
hel d towards the end of 1979 indicates that naj or di sagreenent existed on the
three itens which the Uhion considered critical, as well as on the issue of
wages and retroactivity, which the Uhion had not submtted any furt her

proposal s concerni ng si nce
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Novenber 7th. The conpany had, as early as June, 1979 denonstrated its

w llingness to go along wth what ever wage rates had been negotiated in the
industry with the exception that it would pay, or would insist upon, a
differential for work perforned in cotton crops. The Uhion never indicated
any agreenent with this position. These facts all point to the concl usion
that an inpasse or irresolvable conflict had arisen during the course of the
negoti ati ons.

Revi ewi ng the circunstances of the instant case in the context of the
various criteria set forth in the Taft decision, supra, a study of the
bargai ning history reveal s that although certified in August 1978, the Uhi on
took no steps to negotiate wth the conpany until January 1979. At that tine,
a negotiator was appoi nted who was not at liberty to discuss economcs wth
the conpany. The inference is clear that at that tine the Uhion was in no
position to propose wage rates to the respondent w thout having those wage
rates settled in industry-w de negotiations in which it was participating.

S nce Paul Chavez could not submt or did not submt any economc proposals to
the conpany, it follows a fortiori that he was not in a position to conclude a
final and conpl ete agreenent wth the Respondent.

It was not until Cctober 1979, approxinatley 10 nonths after the
appoi ntent of the initial negotiator for the Uhion and approxi nately one year
and three nonths after the certification of the Uhion, that a negotiator was
appoi nt ed who coul d have concluded a total agreenent. Despite frequent
neetings fromJanuary to June, and three or four neetings between Qct ober and

the end of the year
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which resulted in agreenent on nany facets of the respective collective
bar gai ni ng proposal s,, the parties were still apart on what each under st ood
to be "critical " issues.

The good faith of the parties during the course of the negotiations
has not been called into question in regard to the absence of it as creating
an inpedi nent to agreenent, at |east insofar as respondent was concerned. It
has not been charged that respondent did not possess the requisite "sincere .

"desire to reach ultinate agreenent, to enter into a coll ective bargaining
contract.”" (QP. Mirphy Produce Gonpany, Inc. (1979) 5 ALRB No. 63 at p. 4.)

To the contrary, agreenent was reached between the parties on a good nunber of
i ssues, nost principally arrived at in the course of negotiations wth Paul
Chavez. These articles included recognition, seniority, access, discipline
and di scharge, discrimnation, worker security, |eaves of absence, maintenance
of standards, managerent rights, union |label, new or changed operations, rest
periods, records and pay periods, incone tax wthhol ding, credit union

w t hhol ding, bull etin boards, famly housing, |ocation of conpany property,
nodi fication, and savings clause. By way of enphasis, however, novenent on
the so-called critical issues was conspicuously absent. It is well settled
that a firmposition on an issue consistently nmaintained is not necessarily
evi dence of bad faith bargaining, as the duty to bargain coll ectively does not
include the obligation to concede on any issue. (See NL.RB v. Hernman
Sausage Gonpany (5th dr. 1960) 275 F.2d 229; Tines Herald Printing Gonpany
(1975) 221 NLRB No. 38.)

As | have found that an inpasse existed in the course of
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negoti ati ons as of Decenber 1979, the changes in the wage structure which
respondent inpl enented towards the end of that nonth whi ch had been previously
presented to the union and whi ch were "reasonabl y conprehended [its] pre-

i npasse proposal s" (163 NLRB at 478), respondent did not viol ate Section
1153(e) by inplenenting either the wage revision or the retroactive wage
paynent at the end of Decenber 1979. (NL. RB v. Katz, supra; Taft

Broadcasti ng Gonpany, supra; NL. RB. v. Intracoastal Termnal, Inc., et al.,
(5th dr. 1961) 286 F.2d 954; Mlben Printing, et al. (1975 218 NLRB No. 29;
H&DInc. v. NL RB (9h dr. 1980) 633 F.2d 139, 105 LRRV 3070.)

General ounsel argues that the conpany's el event h-hour notice to the
Lhion that it was going to inpl enent wage changes in various categories and
al so grant retroactive wage increases i s sonehow evi dence of a refusal to
bargain in good faith. As noted by the Appellate Gourt in the Taft case, "a
conpany that has so exhausted bargaining that it may nake a unil ateral change
is not to be put under a universal requirenent of a duty to bargai n about
timng or other specific aspects of a change that is within the anbit of
proposal s al ready nade and rejected.” (67 LRRMat 3037.)

General ounsel 's other argunents concerni ng the issue of inpasse are
simlarly unavailing, containing msconstructions of |law and of the facts
whi ch were established at the hearing. General Gounsel seens to argue that no
| npasse can exi st where parties are wlling to nake concessions on sone of the
i ssues involved in negotiations, that deadl ock nust be total and
irreconcil able. However, as noted in the Taft case, supra, at page 478, "an

i npasse is no |l ess an i npasse because the parties were closer to an
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agreenent that previously, and a deadlock is still a deadl ock whet her produced
by one or a nunber of significant and unresol ved differences in position.” As
inthe H& D Inc. case, supra, the record here "nanifests continui ng
di sagreenent on the central issue's] of the. . . contract." The General
Gounsel unabashed; states inits brief that "the union offered to negotiate a
differential rate in cotton and offered a nodification of the hotly contested
proposal on hiring halls.” As pointed out previously, the record is devoid of
any evi dence which woul d indicate that the union formal |y proposed that the
conpany woul d be allowed to maintain its differential rate in cotton.
Additionally, the hiring hell proposal submtted by the union in m d-Decenber
was even nore obj ecti onabl e, according to Nassif, than the one whi ch was
contained inits witten contracts. Thus, the so-cal |l ed novenent pointed out
by General Counsel was in reality no novenent at all

General ounsel al so contends in its brief that evidence that
respondent' s representatives, in Decenber 1979, di scussed future negotiating
sessions and expressed the desire to continue negotiating mlitates agai nst a
finding of inpasse. However, the nere fact that further negotiations are
schedul ed is not an indication that a bargai ning i npasse does not exist. See,
generally, Dallas General Drivers Local "45 v. NL.RB., 355 c.2d 842
(CADC 1965).

A though not under consideration in this case, in the sense of a
refusal to bargain, the Lhion's posture in negotiation nust be taken into
account in determning whether or not the respondent’'s position was a

reasonabl e one regardi ng i npasse. (See, generally
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Cheney Galifornia Lunber Gonpany (S9th Gr. 1963) 319 F. 2d 375, 53 LRRM 2598.)

The Uhi on and respondent had reached agreenent on sone 17 separate articles
when Paul Chavez was responsi bl e for negotiations. Wen Ann Smth and Jerry
Gohen were assigned to negotiations, the bargai ning essentially proceeded from
"scratch,"” as the WUhion's proposal submtted on Novenber 5th contai ned

nodi fications of those articles to which even Paul Chavez had agreed. As
General ounsel concedes in its brief, seven of the 17 proposal s agreed to by
Chavez were acceded to by Smth and Ghen. Oh Novenber 7th, four nore of these
were agreed to, while of the remaining six, two had significant differences
and the remaining four "slight substantive changes.” In light of the

bar gai ni ng position adopted by the Uhion, 64/ that is,

64. Instructive inthis context is an examnation of the Uhion' s
bargai ning conduct in light of certain criteria for bad faith set forth by
this Board in MFarl and Rose Production, Inc., supra at p. 26.

1. "Availability of Negotiator": Paul Chavez was virtually
"unavai | abl €' fromJune to Cctober, 1979.

2. "Authority to Comt": Qearly, Chavez did not have the authority to
agree to a conpl ete contract given the absence of his submssion of an
economc proposal and his lack of understanding as to what |imts mght
be pl aced on econom c denands.

3. "Changes in Negotiating Teani: The transition fromChavez to
Smth occasioned further delays in the negotiations. Agreenents

bet ween Chavez and respondent were abrogated. Smth did not obtain
i nfornation fromChavez (such as that regardi ng subcontracting) and
had to request it again.

4, "Refusal to Sate Priorities": Smth's negotiations notes of the
January 15 neeting indicate that she insisted

(Footnote 64 continued----)
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essentially treading water while Paul Chavez was in control of the
negotiations and waiting until the industry agreenent had been settled before
any economcs coul d be proposed, the inference is quite strong that any
nodi fications in the Uhion position regarding what it considered critical
I ssues woul d not be forthcomng. |If the Uhion had any inclination toward
novenent in these areas, it would | ogically have denonstrated this over the
course of the ten and one-half nonths before Smth took charge.

It is concluded therefore that respondent did not violate section
1153(e) by instituting wage changes in certain classifications, and by naki ng
then retroactive at the end of 1979 since an i npasse had been reached in
negotiations. It is recoomended that allegations pertaining thereto be

di sm ssed. /

(Foot note 64 conti nued----)

on bargai ning fromeach proposal, refusing to address or delineate
the "critical issues."

5. "WIIlingness to Break | npasse": No real novenent took IJ| ace from
the Lhion's position as set forth in its Novenber 5 proposal .
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2. PARARAPH 16:  WN LATERAL WACE | NCREASES TO SHCP EMPLOYEES

The essential fact upon which this allegation is based is not subject
to dispute. Respondent admtted that on Septenber 9, 1979, it increased the
wages of its shop and nai nt enance enpl oyees, retroactive to July 14, 1979, and
that it did so wthout agreement fromthe Uhion regardi ng the change.

A refusal to bargain can be established only where that refusal
applies to enpl oyees that are included wthin the appropriate bargaining unit.
(See, e.g., Southern Newspapers Inc. (1980) 255 NLRB No. 22; Barrington P aza,
et al. (1970) 185 NLRB 962.) (onversely, a refusal to bargain is not unlawful

if the enpl oyees concerned are not in the appropriate unit. (Burns Hectronic
Security (1981) 256 NLRB No. 139.)

General (ounsel adduced no proof whatsoever that the shop and
nai nt enance enpl oyees shoul d be included wthin the overall unit of all
agricultural enpl oyees certified to be represented by the Uni on.@/ Inits
brief it assunes that such enpl oyees are agricultural enpl oyees. Part of the
probl emmay stemfromthe fact that General (Gounsel was unaware that as an
essential elenent to a Section 8(a)(5) allegation under the NLRA (the
counterpart to 81153(e)), the General (ounsel thereunder nust al so all ege and

prove that the enpl oyees involved were in an appropriate unit. In the

65. General Gounsel called as a wtness Glberto Garrillo, enpl oyed
as a welder at the Santiago Ranch in Bakersfield. He has worked for Sam
Andrews Sons for two years. Apart fromvague testinony regarding the
perfornance of his duties inthe shop and inthe field, Garrillo did not go
Into extensive detail about the nature of his work, nor was he questioned
about these issues by the General Qounsel .
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instant conplaint no such allegation was nade, nor was there any proof on the
issue. For this reason alone, the allegation should be dismssed. e nay
not sinply assune that shop and nai nt enance enpl oyees and nmechani cs are
agricultural enpl oyees. This Board has deci ded the issue regardi ng nechani cs
on a case- by-case basis, depending on the particul arized types of functions

t hese nmechani cs and/ or nai nt enance enpl oyees actual ly perform (See e.g.,
Carl Joseph Maggi o (1976) 2 ALRB No. 9; Dairy Fresh Products Gonpany (1976) 2
ALRB Nb. 55 Joe Maggio Inc. (1978) 4 ALRB No. 65. )&

Respondent mai nt ai ned t hroughout the course of negotiations that the
enpl oyees in question here were not part of the bargaining unit, while the
Lhi on nai ntai ned that they were. or! However, respondent offered to submt the
guestion to a stipulated unit clarification hearing; the LUhion refused to do
so. There is a stated policy under this Act not to award vol untary
recognition to a union which has not been duly certified. (See ALRA Section
1153(f); Section 1159; Regs. 820385; cf. Harry Carian Sales (1980) 6 ALRB Nb.

55.) UWder the NLRA there is a policy in favor of resorting to the el ection
process rather than to decl are by accretion that a group of enpl oyees have
becone a part of a bargaining unit. (See VWéstwood Inport Conpany, Inc. (1980)
251 NLRB No. 162.) By

_ 66. Wien respondent attenpted to present evidence on the issue of
job function and description to support its premse on exclusion fromthe
unit, General Gounsel objected on the basis of irrel evance. The issue was
framed in terns of whether respondent had a good faith belief in excludi ng

t hese enpl oyees fromthe unit. P ainly, these cases denonstrate a good faith
basis for respondent's contention that they are at |east mxed-unit enpl oyees.

67. As discussed, below under the previous Teanster
contracts, these enpl oyees were not represented.
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inplication therefore, there is a simlar policy underlying vol untary
recogni tion or accretion of a group of enployees into an al ready existing
unit. The Lhion, not wlling to submt the question to the favored,
recogni zed procedure shoul d not have its position on the issue affirned by a
determnation herein that such enpl oyees were in fact a part of the unit and
that Respondent was under an obligation to bargai n regardi ng them

Therefore, it is recoomended that this allegation be

.. 68/
di sm ssed. —

68. Respondent attenpted to prove through its wtnesses what it
initially felt was an essential elenent of its defense to this particul ar
charge, towt: that these enpl oyees shoul d not be considered part of the
bargai ning unit. A though sone evidence was recei ved on the point, |
specifically stated that 1 was not going to decide this issue. S nce the
parties thensel ves had not agreed to submt the issue to a determnation
voluntarily, | had serious reservations as to whet her under Chapter 6 of the
ALRA | had jurisdiction over the matter. Bearing in mnd that General Gounsel
has failed to prove a prinma facie case in regard to this particul ar
allegation, the followng recitation of testinony is set forth in the event
that the Board decides this issue to the contrary. In lieu of that
determnation it is suggested that should the issue require resolution, renand
woul d be the appropriate avenue.

Jose CGervantes, the wel di ngg1 shop forenan for the
respondent, testified that in 1979 there were 11 enpl oyees in the wel di ng
shop. The shop is |ocated on the Santi aga Ranch on Copus Road, Bakersfi el d.
Among the job descriptions applicable to these enpl oyees are general wel der,
painter, and driver of a hoist truck. The welders work on al umnumand st eel
equi pnent and sonetinmes work in the packi ng shed, replacing equi pnent and
naki ng repai rs on nachinery. A hel per cleans the shop and al so aids the
wel ders. The welders and the painters al so work on the respondent's cool ers
fromtine to tine. V&l ding shop enpl oyees performrepairs on the nachi nery
that is utilized in and around the respondent's properties, including the
Li kens nachi ne which is used in the nelon harvest. They work on pipe trailers
and irri Eat! Onv\ﬁ! pes, planters, cultivators, discs and subsoilers. |n short,
many tasks in which they are occupied invol ve work on agricul tural equi prent
and nachi nery. GCervantes' supervisors are Delores A varez and A bert
"Bl acki €" Pol sson.

(Foot note conti nued. . .)
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(Foot note 68 conti nued----)

Afred Gandarilla is the foreman of the mechani cal shop at the Sam
Andrews Sons conpany. The shop is al so | ocated near the Bakersfield offices
on the Santiaga Ranch. There are four enpl oyees working under Gandarilla at
the shop, and two service nen, a water truck driver, and two gardeners. In
1979, Gandorilla al so had under hima carpenter and a nan who worked in the
car wash. The carpanter was utilized to performmai ntenance work on conpany
Housi ng. The gardeners take care of all of the yards and all the conpany
OUSES.

The water truck driver wets down the roads in and around the
respondent’'s fields, yards and housing. Service nen service the tractors and
heav%/ equi pnent such as the cat erpillars, back hoes, etc. These nen work in
the fields. d the four Beo plein the shop, one is in charge and assenbl es
equi pnent that is pulled behind tractors, such as cultivators, discs, and the
like. The other is a nechanic, pr esunabl y working on all of t he engi nes. The
third works prinarily on tires but also is enployed fixing tractors and
trucks. He noves the equi pnent fromone place to the other. In 1979 peopl e
fromthe shop worked in the cool ers nmai ntai ni ng the conpressors, fixing
lights, oiling chains and rollers and al so attending to the forklift. This
crew al so does simlar tasks at the packing sheds in Baksrsfield. 1In the
shop, enpl oyees perforned nai nt enance on conpany trucks of all sizes and on
sone of the cars owned either by the conpany itself or by sone of its forenen.
Mai nt enance work is al so done on the Likens and Sel ma nachi nes used in the
nel on harvest,"” and on the stichi ng nachines. Basically, everg type of
vehi cl e and equi pnent whi ch bel ongs to respondent is serviced by this group of
enpl oyees. In addition, the enpl oyees naintai n the diesol and gasoline punps
located in the yards and in the fields.

Tractor drivers assist in the nai ntenance work that is done on their
equi pnent, al though they are not specifically assigned to the shop. This
often occurs when they bring their tractor in to the shop either to be worked
on or to change the equi pnent being pul l ed behind it.

Gandarilla' s supervisors are al so Delores Al varez and A bert
"Bl acki " Poisson. Wen tractor drivers are in between operations, at tines
they wll come and help out in the yard. However, they are assigned work by
their own particular foreman, and not by Gandarill a.

Shop and mai nt enance enpl oyees were regarded as not represented by

the Teansters Lhion under the agreenents in effect between 1973 and 1978.
They were not considered as part of the bargaining unit.
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3. PARAGRAPH 14: N LATERAL "MECHAN ZATI ON D SPLACEMENT

General ounsel all eged that "on or about June 15, 1979,
respondent unilaterally replaced approxi matel y two hundred nel on enpl oyees
W th machines wthout notice to or negotiation of the nechani zation
di spl acenent wth the UFW"

As previously noted, respondent utilizes a conbination of nel on and
sack crews to harvest its nelon crop. In the Bakersfield nel on harvest of
1979, respondent discontinued the use of sack crews, and used nachi ne crews
exclusively for the harvest. General (Counsel contended that this change
constituted a violation of Section 1153(e).

a. Qiltural Qonsiderations; Past Practice

In Bakersfield in 1979, between 500 and 540 acres of nel ons were
pl anted by respondent followng the first week in March. The first three
fields, or 250 acres, were planted in three days. Followng this there was a
severe rainstorm and according to Fred Andrews, the rest of the planting
coul d not be done until the end of Mrch.

The bed which is constructed for nelons is uni que and can be used
only for that crop. |If there are problens wth the weather and the bed i s not
constructed, another crop could be put in those fields and nel ons not pl anted
because the ground is too wet. UWnhfortunately, as Fred Andrews noted, the beds
had al ready been contructed and respondent was coomtted to planting nelons in
certain areas: the conpany had so nuch invested by the tine it was necessary
to plant the crop that it had no alternative other than to put the crop in and

hope that it woul d work out, despite the
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foregoi ng indications that the crop woul d not be successful.

In 1979, nelon yields, because of this later planting, were severely
curtailed. Despite the fact that there were approxi nately 100 nore acres of
nel ons planted in the Bakersfield area for respondent in 1979 than there were
for 1978, in absolute nunbers the total crates of nel ons harvested was
approxi natel y 20,000 | ess fromthe previous years. VYields were 201.7 crates
per acre for 1979, conpared to 1978, when they were 288.5 crates per acre.

The nel on harvest itself is characterized by extrene peaks of
production. These peaks are the result of weather conditions, particularly
nighttine tenperatures. R sing tenperatures, both nighttinme and dayti ne,
eventuate in a rapidy ripening crop. Due to uncertainties inherent in the
ri peni ng process, problens regarding harvesting nanpower are endemc. Fred
Andrews noted that attenpts are nade to estimate when a field wll begin
production. An average flowis determned accordi ng to personal judgnment and
experience. Prinarily based on weather infornation, respondent attenpts to
estimate starting dates and the intensity of the harvest. As production
i ncreases, personnel are added to harvest the crop.

The Bakersfield cantal oupe harvest began on June 22nd and ended on
July 14th. The peak of the harvest was on June 26th. There was no overl ap
wth the Holtville nelon harvest, i.e., the Holtville nel on harvest had ended
by the tine the one in Bakersfield began. Qice a field is under production,
harvesting is acconpl i shed seven days a week until the field has yielded all
the nelons that it can. Mlons nmature every day. If a day in the harvest is

mssed, the next day wll be nore than doubl e the production, and nany of

-67-



the nelons will by this tine be overripe. Athough they will be harvested,
the packing shed will have to throw half of themaway. According to Fred
Andr ews,
Wien you have a situati on where you miss a day, ninety percent of the
time you are better off just wal king anay fromthe field, because it
is an inpossible situation.... They mature too rapidly. The nel on
tells you when to pick; you don't have anything to say about it.
Wien it is ripe, you get it. And six hours later it's |ost.

Respondent began usi ng nel on harvesting nmachi nes between 12 and 14
years ago. They have been utilized in each nel on harvest since, up to and
i ncluding the harvest in Bakersfield in 1979. |In 1978, the conpany
experi enced a probl emobtai ni ng enough nachi nes to harvest its nelons. |t had
previ ousl y borrowed nmachi nes fromot her conpani es which were not yet in
producti on. Respondent would then lend its nmachines to those conpanies. In
1978, those conpanies did not wsh to pursue that arrangenent. Therefore,
respondent had to use | ess nachi nes that year.

Haborating further on this point, Andrews stated that in 1978,
respondent transported five Likens nachines fromthe Inperial Valley to
Bakersfield for the nelon harvest. The conpany had a total of ten nachines
which it used in the Inperial Valley; however, only five of these were owned
by it, wiile the other five were part of a trade arrangenent. In 1978,
respondent was unable to obtain the five additional nachi nes for Bakersfield
and therefore, only five nachines were utilized.

In 1979, respondent purchased four nmachines before the Holtville
harvest. However, they were not delivered until the beginning of the harvest
In Bakersfield. According to Andrews, the nachines were in a bad state of

repair. Wrk on themwas perforned
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at the shop in Bakersfield. The machi nes purchased were not sel f-propelled as
the Li kens nmachi nes, but were nachines that had to be pulled by a tractor, and
operated | ess efficiently. Additionally, respondent used another type of

nmachi ne known as a Sel na | oader . 89/

Thus, respondent used a total of ten nel on nachines in Lie 1979
Bakersfiel d harvest. The conpany has used as nmany as ten nmachi nes in al nost
every year prior to 1979. However, sack crews had al so been used in years
prior to 1978. Andrews stated that the reason sack crews were needed was
because the Bakersfield crop "conmes ac us at such, a horrendous tonnage t hat
we don't have enough rmachines to do the harvest." Neverthel ess, he coul d not
recall one year where they did not use at | east one sack crew ot her than 1979.

The nunber of sack crews whi ch the conpany mght utilize varies
greatly depending on the tonnage, yield, etc. The nunbers range fromas few
as five or six to as many as 10 or 12. The general practice of the conpany is
to begin wth machines in Bakersfield and then suppl enent themw th sack
crews, depending on the intensity of the harvest or how the vol une devel ops.
The central phil osophy regardi ng personnel is, according to Fred Andrews, to

protect those people who start initially in the

69. Respondent's evidence on the use of nmachi nes was basical |l y
uncontroverted. Qnly one wtness for the General Gounsel, Baudelio Carillo
Gaeta, testified as to the use of nachi nes whi ch he had not seen in operation
in previous years. Andrews' explanation was sufficient to refute any
I nference that respondent was enpl oying a different techni que or process, to
the detrinent of its workers. Bther the sane machi nes or ones whi ch were | ess
efficient were used in the harvest in question.
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nachi nes. Wen the vol une increases, this central core wll be suppl enented
by sack crews, who wll also be the first laid off when production di mnishes.
Enpl oyees in the sack crews cone principally fromthe Inperial Valley. In
addition, a |abor contractor has, at tines, brought in sack crews to assist in
t he harvest.

Fred Andrews proffered the foll ow ng expl anation for not utilizing
sack crews in Bakersfield in 1979. The conpany, as usual, began harvesting
W th machi ne crews. However, due to the trenendous gap in the planting of the
nel on acreage, harvesting in the earlier acreage coul d be conpl eted by the
tine the |atter acreage began to ripen. Therefore, the conpany was able to
nove nachi nes fromone spot to the other and there was no need to suppl enent
t he nachi ne cre\/\s.ml

The peak of the harvest was reached very early during the course of
the harvesting nonth, approxinmately around the fourth or fifth day. This,
according to Fred Andrews, was an abnornal situation. In addition, volune had

been extrenely curtail ed, being about fifty percent of nornal .

70. Harvest Supervisor Eddy Rodriguez corroborated
Andrews' testinony in these respects. He recalled that tenperatures in
Bakersfiel d were about ten degrees bel ow normal in 1979. e cool er weat her
had a definite inpact on the harvest. The conpany was able to pick the
earlier fields of cantal oupe before some of the |ater ones ripened. Nornally,
Rodriguez noted, the first fewfields wll start slowy. A approxinately
m d-season, many of the fields wll ripen all at once and crews have to cover
alarger area. |If the nelons all becorme ripe at the same time, nore people
are needed to harvest the nelons. Gonsequently, sack crews are utilized to
pi ck the added vol une. |In 1979 respondent was abl e to harvest catal oupes at a
slower rate and thus use | ess people. Don Andrews |ikew se substanti ated
remarks regarding the rate of the crops naturity. General (Gounsel presented no
ﬁVi dence to refute Rodriguez' or Andrews' assertions regarding the pace of the
arvest .

-70-



According to Andrews, the conposition and avail ability of the | abor
force in Bakersfield is sonewhat different than it is in the Inperial Valley.
These factors contribute to the general |y nore extensive use in Bakersfield of
nmachine crews. In the Inperial Valley, as a whole, nost of the nelons are
ordinarily harvested wth sack crens. Despite the fact that respondent's
nel on acreages there are fairly nodest, and that it mght handl e the harvest
w th nachi nes suppl enented by a sack crew or two, respondent has had to change
practices regarding the use of nachine crews in recent years. Qher conpani es
inthe area begin their harvests with sack crews and tend to hire nost of the
sack crewworkers in the area. Wen respondent needs to hire sack crews for
its harvest, it has not been able to obtain enough personnel in the |ast one
or two years. Accordingly, respondent determined that its procedures shoul d
be changed to the effect that the harvest would be started wth sack crews to
ensure that the personnel woul d be available and coormtted, after which
respondent woul d add its machi ne crews.

In Bakersfield, on the other hand, respondent calls sone | ocal people
for that nel on harvest, including wonen who work in the lettuce thinning and
hoei ng, and who do nost of the hand | abor work that respondent has in garlic,
onions and other crops. However, the nain body of the work force for the
nel on harvest are people that mgrate fromTexas and cone to the Bakersfield
area. According to Fred Andrews, the respondent has been using the sane
people and their famlies in this capacity for approxi nately 15 years: the
work force for its machine crews has been fairly stable. Respondent has never

had a probl emobtai ning people for its sack crews in
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Bakersfield since the area is a stopping-off point for those noving north to
work in the San Joaquin Valley. "If they can step into our vol une for four or
five days, they do terrifically well; and they then nmove on to their next job,
which is ajob that will keep thembusy nost of the sunner.”z}]

As the Bakersfield nel on season opened, Fred Andrews flew down to the
Inperial Valley. Hs object was to hold a neeting and expl ai n the harvest
enpl oynent situation to the peopl e who woul d ordinarily be in the Bakersfield
sack crews. A so present fromthe conpany was Angel Avila. Andrews spoke to
a group of about 40 peopl e.

General ounsel 's version of this speech was presented by Antoni o
Aaniz. Aaniz, alettuce crewrepresentative, testified that one day in July
1979, he had heard that a group of nel on workers were assenbling to be taken
to Bakersfield. A aniz recognized several nenbers of his lettuce crewthere.
Fred Andrews, one of the conpany owners, was speaking wth one such person,
Pancho Hernandez, who, according to Alaniz, said that all the workers were
there so they coul d be taken to Bakersfield. Andrews allegedly replied, "I do
not have any workers here, ny workers are inside the field. Those here
outside are not ny workers." Andrews also stated that the wonen were nore

2
courageous to work, that all the monenZJ

71. Andrews' description of the Bakersfield nel on work force was
uncont r overt ed.

72. Apparently, this is areference to the fact that nmachi ne

crews, which were used exclusivlely in Bakersfield, contained wonen
nenbers, whereas sack crews did not
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were working in Bakersfield because they were not afraid of the Chavi st as.
Andrews al so wanted assurances fromthe workers that if he took themto
Bakersfield and the Chavistas arrived they woul d not stop working. A aniz
then spoke up, saying that if Andrews wanted assurances about the work, the
workers al so wanted assurances about their benefits. Andrews then asked Angel
Avila, who was al so present, "Wio is this nan?" Avilatold himthat he was a
representative fromthe | ettuce crews, whereupon Andrews, according to A aniz,
said: "You knowwhat? This year | lost a lot of nelon seed. | amnot going
toplant them | have a lot of seeds to give to you," at which juncture he
pointed his finger at A aniz chest and appeared to Alaniz to be very angry.
Aaniz then left the gathering.

A aniz' confrontation wth Andrews was essentially
corroborated by Franci sco Hernandez, a nel on harvest worker who al so was
present at this neeting.

Fred Andrews supplied the follow ng, sonewhat different, version of
the speech. At the outset, one of the workers asked why they were not going
to be used in Bakersfield. Fred Andrews responded that the conpany was
harvesting with its nmachine crews, that the acreage was not as extensive as it
had been in the past, and that the nmachine crews were able to handle it.

There was a possibility, however, that peopl e mght be needed three or four
days hence. He told the peopl e that he woul d send Avila back down to i nform
themwhet her or not they coul d be hired.

Andrews admtted that he was not in the Inperial Valley at the tine

of that nelon harvest when there was a problemwth getting
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the work on the crop conpleted. As explained in his testinony, when the
Inperial Valley operation reached its peak harvest vol une there were nmany sack
crews that did not V\OI’k.E/ This resulted in a ngjor nonetary loss to the
conpany, estinated at around $500, 000.00. The probl emwas particul arly acute
since, according to Fred Andrews, the narket was extrenely high and the
conpany had a very | arge crop.

Fred Andrews asked the group of nel on workers why they had acted so
"totally out of character" and did not harvest the crop in the Inperial Valley
when the respondent had never experienced a problemlike that before. He
stated to the workers that it seenmed as though they were a bit unstabl e by
their actions, and it was risky to have an unstabl e work force in the
cantal oupes. He could not understand their behavior, since they had a good
crop and the peopl e coul d make good noney harvesting it. Gne of the workers
thereupon stated that they wanted a contract. Andrews responded by sayi ng
that he was not the negotiator, and that the representatives and their
negotiators were trying to work out a satisfactory arrangenent. Fred Andrews
deni ed that he ever told the workers that the conpany was not going to pl ant
any nore nel ons.ﬂl Andrews al so testified that one of the workers at the
neeting told himthat he was becoming so wealthy wth the nelons that in the
worker's judgnent one couldn't mss. Fred Andrews responded by telling him

that they had a ot of seed |eft fromthe Bakersfield planting and

73. These events wll be discussed nore fully bel ow

_ 74. Parenthetically, the respondent did not plant any nel ons
during 1980 in the Inperial Valley.
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that he was wel cone to it; in the event that it was such a good deal,
Andrews woul d be glad to furnish the seed to him Andrews deni ed

physi cal | y touching any of the workers or pointing an accusatory finger at
themduring the course of this exchange.

Three or four days later, as promsed, Andrews instructed Angel Avila
toreturn to the Inperial Valley to talk wth the nel on workers.

WUnfortunately, Avila informed the workers that they woul d not be needed for
the Bakersfield nelon harvest. No sack crew workers were hired.

Wiat ever version of the speech is credited, it appears that Andrews
was deeply concerned about enploying a "reliable" work force to harvest the
nel ons in Bakersfield. As noted, nelons are a highly perishabl e crop which
nust be harvested when it is ripe. Srike activity, work stoppages, etc.,
have especi al |y injurious consequences. Andrews was seeking to insure that in
Bakersfield there would not be a repetition of the probl ens which arose during
the Inperial Valley harvest, discussed bel ow

b. The Inperial Valley Melon Srike

: : : . 75/
Nunerous w tnesses, including both supervisors and enpl oyees, —

testified that comencing June 9, 1979, on Saturday during the first week of
the Inperial Valley nel on harvest, mass denonstrations began whi ch were
directed agai nst respondent. Hundreds of denonstrators wore Uhion buttons and

carried Whion

~ 75. These w tnesses included supervisor Sergio (Jose) Rea, forenen
Ruben Qui hui's, Francisco Amaya and Sal vador Al onzo, and workers Mateo Cerda,
Ranon Ramrez, Josefina Cal zada and QG ori a Lopez.
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flags, nmassing in the parking | ot of the Shoppi ng Bag where respondent's
busses picked its workers up each day to take themto the fields, when and if
a conpany bus entered the lot, it was surrounded by denonstrators. They
proceeded to rock the bus, pound on its sides, and yell at the forenan/driver
to drive anway. Harvest workers were prevented fromboardi ng the busses. | f
any had al ready done so, they were exhorted to get off. The forenen

t hensel ves were threatened wth physical harm stones were thrown at themand
they were chased through the streets of Cal exi co, once the use of busses had
been abandoned: after the first few days of denonstrations, respondent
attenpted to rendezvous wth workers surreptitiously by driving snall trucks
to various points in the city instead of the custonmary, single pick-up

| ocati on.

At the fields during the nel on harvest there were nunbers of pickets
outside. Wile on the line pieketors would yell to the people to cone out,
threateni ng physical assault if they did not. Harvest workers were identified
by nanme, and told they woul d be beaten once they returned to Mexicali. The
flags carried by picketers and the buttons that they wore clearly identified
themw th the Uhion. Rocks were thrown fromthe picker |ines, sone picketers
using slingshots to shoot marbles and stones at the workers in the fields.
There was al so a consi derabl e anount of yelling of profanities, etc.,
enanati ng fromthe |ine.

Zorenman Sal vador Al onzo noted that harvesting procedures had to be
nodi fied due to the strike activity: the course that his nachine foll owed
through the fields was different when there where picketers surrounding the

field. Wsually the nachine went fromone
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end of the field to the other. Wen there were picketers surroundi ng the
field, the machines could not go that far, since rocks and ot her objects were
being thrown at the workers. According to Alonzo's estinate, about one-hal f
of the field renai ned unpi cked, that is, one quarter by each edge was not
harvested. A onzo further testified that trucks which cane to pick up the
harvest ed nel ons were often turned away by the picketers. Access into the
fields for trucks to haul the nelons to the shed was interfered wth. Denon-
strators on occasion punctured the tires and smashed the w ndows of these

t rucks.

n June 15th, Judge John Shea of the Superior Court of |nperial
Gounty issued a tenporary restraining order in ALRB case nunber 79-(Q.-37-EC
enjoining the Lhion from inter alia, mass picketing, blocking ingress or
egress to fields, engaging in violent conduct, and specifically enjoining it
fromstanding or entering within 25 feet of the Sam Andrews busses while
enpl oyees entered or left themat the Super Shop Market parking lot in
Gal exi co. 75!

As Don Andrews had characterized the situation, nost of the crop in
the Inperial Valley had by that tine al ready been Iost.ml The Uhi on was
attenpting to exact an agreenent on wages under the threat of |oss of the
next, or Bakersfield crop. As noted earlier, no agreenent had been reached on
wage rates for the nel on harvesters despite the "energency neetings" convened
for that purpose. Labor strife continued right until the end of the Inperial

Val | ey harvest.

75. This was the central pick-up point alluded to above.
76. By Don Andrews' estinate, about 60 percent of the nelon

cropinthe Inperial Valley was |lost due to labor unrest, which anounted
to a dollar loss of $500, 000. 00.
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Don Andrews testified that ordinarily, the nel on season in the
Inperial Valley would have run fromJune 5th to about the 16th. Toward the
|atter days of the harvest there were no sack crews at work. According to Don
Andrews, the fields had deteriorated to such a point that prelimnary sorting
of nelons had to be done in the fields since there were so few good nel ons
left. Typically, it had been easier to sort nelons fromthe nachines than it
was Wth the sack crews. nh the first day of the strike activity in the
Inperial Valley, respondent |ost 11 sack crews and one nachi ne crew and had
only 3 nachi ne crews working that day. As opposed to the pack out of the
previous day, or 12,719 crates, on the first day of the activity, there were
only 930 crates packed out. This occurred as a tine when respondent was
appr oachi ng the peak of its nel on harvest.

Mich controversy arose during the course of the hearing as to howto
characterize the actions of nunbers of people during the nel on harvest in the
Inperial Valley in 1979. General Qounsel was extrenely reluctant to put on
any evi dence what soever concerning a strike fonented or organi zed by the
Lhion; nor did any workers testify that they engaged i n such activities.

"Even Uhion representatives, when confronted directly wth the issue, declined
to accept responsibility for these actions. As a result, one of General
Gounsel ' s al | egati ons concerni ng di scrimnation agai nst these nel on workers

was dismssed for |ack of evidence of their concerted activiti es.ﬂ/

77. General (ounsel argues inits brief that this allegation,
contai ned in paragraph 15 of the third anended

(Footnote 77 conti nued----)
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Lhi on representatives woul d not openly admt that there was a strike
that took place at such time. Their credibility was seriously damaged and
undermned thereby. This is particularly so in the case of Paul Chavez,
negotiator for the Lhion, who clained to have no know edge of any strike

activity despite the fact that he

(Footnote 77 conti nued----)

conpl aint, should be reinstated. The notion is denied on a nunber of grounds.
As noted above, General Gounsel determined, for reasons best known to it, not
to introduce evi dence of picketing, strikes, denonstrations, etc. Perhaps it
felt that tactically such evidence mght damage its case. BEven in its brief,
General ounsel was reluctant to link the sack workers with the Holtville

nel on stoppage: “For whatever reason the sack crews stayed away fromwork."
(GC Brief, p. 27, enphasis supplied). A the close of its case-in-chief, |
granted a notion to dismss the allegation, stating:

The evi dence that was presented regarding the "support and activities
on behalf of the UFW [alleged in that paragraph] was exceedi ngly
sketchy... [0]f all the wtnesses that we've had to cone testify,
only one or two were nel on workers. And out of these one or two

nel on workers that did cone to testify, none of themspoke of any
Lhion activity prior to June 15, 1979.

V¢' ve had sone testinony about peopl e not being able to board busses
but that was in no way tied to any support or activities on behal f of
the UUW So, therefore, the requisite conduct on behal f of each of
;qr_lle%/ezg?r kers has not been established inthis record. [RT.

In short, General (ounsel failed to present a prinma facie case. It cannot now
be heard to argue, on equitabl e grounds, that 1ts failure to introduce

evi dence was sonehow cured by facts presented during the course of

respondent' s case.

Further, under Regul ations Sections 20242 and 20240(f), appeal s
"shall be filed wth the Board...wthin 10 days fromthe ruli nﬂ. " No appeal
was taken fromny ruling, and hence the request to reinstate the all egation
shoul d be deni ed on procedural grounds, as being untinely and directed to the
wong offi ce.

The final rational e for denying the request (if such is what it is)

is essentially a due process one. Respondent, believing it to be di smssed,
presented no argunent or cases to counter the allegation.
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was chief negotiator for the Llhion. He simlarly denied that
anyone, in preparation for a strike, asked hi mabout the progress of

L 78/
negoti ations. —

No natter what termnol ogy one uses in connection wth the activities
that took place during such tines, the facts point to the concl usion that work
was interferred wth, the normal work force in the nelon harvest in the
Inperial Valley was not utilized to bring in the crop, serious disruptions
occurred during the course of the harvest, nass denonstrati ons were hel d,
pi cketing occurred at work sites, several incidents of violent conduct
occurred resulting in property danage and physical harmto individual s, and
respondent incurred damages whi ch were by no neans insubstantial .

Don Andrews enunerated anong the reasons for not using sack crews in
Bakersfield in 1979 the damage and vi ol ence whi ch had taken place in the
Inperial Valley. Andrews attenpted to couch his assessnent of that situation
interns of the reliability of sack crews in general, stating that they woul d
usual Iy cone in for the peak production of the crop in Bakersfield and were
not interested in slower production tines. Andrews stated that the sack crew
workers were nore "vol atile" than peopl e who worked on nachines. He re-
enphasi zed the perishability of the nelon crop which requires a reliable | abor
force to harvest it. Wen activities coomenced in the Inperial Valley,

according to Don Andrews, the conpany began

78. Wiatever shred of credence renmained in Paul's testinony was
destroyed by his later admssion that he spoke wth Glberto Rodriguez and
Manuel Chavez on June 10, that Manuel Chavez was involved in strike activity
and "may have been" strike coordinator, and that Paul and Manuel di scussed
wor ker denmands prior to the June 10 negotiating session.
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recruiting people in Bakersfield to work in the machines in order to avert the
adverse effects of a sack crew strike which mght follow the harvest to
Baker sfi el d. 2%/

Sgnificantly, Paul Chavez admtted that he was notified that the
conpany was no | onger going to use sack crews in Bakersfield. However, he
could not recall ever having any discussions wth the conpany about that fact.
He stated definitively that he never nade any demands upon the respondent to
cease using nachine crews in Bakersfield or to use | ess machi ne crews and nore
sack crews in this area, or protesting in any way the conpany' s use of
nachi nes versus sack crews.

During the course of negotiations while Paul Chavez was representing
the Uhion, he did not informthe conpany that the Uhion was on strike and/ or
present it wth a series of demands. Nor did he informthe conpany that the
WFWhad termnated its work action or that it was not on strike agai nst the

81/
conpany. —

_ 80. Reference is made in this regard to R chard Chavez' stat enent,
in the prior discussion of the June 10 and 11 negoti ati ons.

8l. As noted earlier, R chard Chavez, who had attended negoti ating
sessions on June 10 and 11, threatened the continuation in Bakersfield of
strike activities directed agai nst respondent unless agreenent was reached on
harvest rates. No resolution of this Issue occurred. He further admtted
that the activities during the 1979 nel on harvest constituted an "unsancti oned
strike," that is, a strike which the Lhion's Board of Drectors had not voted
to provide for strike benefits. Furthernore, there was evidence that the
conpany' s Bakersfiel d operations were the scene of sone vandalismat the tine.
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Chavez was inforned at the June 25 negotiating neeting that there
woul d be no bus transportation for sack crewworkers fromthe Inperial Valley
to Bakersfield. The inference is clear that the conpany nmade hi maware
thereby that it would not hire or take sack crews to Bakersfield fromthat
| ocati on where they custonarily cane.

He was al so inforned that anyone who lost their job as a result of
the strike in the nel ons should notify the conpany that they wanted to work,
and if they had in fact been repl aced because they were an economc striker,
then the conpany woul d put themon a preferential hiring list. A though
nmai ntai ning that there were workers ready and willing to return to work in
Bakersfield for the nelon harvest, Paul did not submt any list of such peopl e
to the respondent. As noted above, he al so neglected to fornmal |y protest
hiring procedures for the Bakersfiel d nel on harvest.

c. Analysis and Concl usi ons

It is concluded that respondent did not violate the Act by ceasing to
use sack crews for its Bakersfield nelon harvest. This conclusion is based on
the theory that the Union, after notification, waived its right to bargain
about the "change," if such was a change at all. Further, the evidence shows
that the Union, previous to the "change," agreed that respondent woul d have
the "nanagenent right" to alter its operations as it did, and thus in sone
sense there was bargai ning on the issue.

The evi dence clearly and unm st akeably points to the concl usi on t hat
respondent did not unilaterally "replace... enpl oyees wth nmachi nes.” For at
| east twel ve years prior to 1979, respondent had used "nmachi nes" (essentially,
self-propelled or tractor-pul |l ed conveyor belts) to assist in the nel on

harvests. It
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woul d be a severe misconstruction of the facts to conclude that the nachi nes,
t hensel ves, "repl aced" anyone: the nachi nes do not plok the nel ons, but
rather help in the loading of the harvested fruit into waiting bi ns.g/ What
actual ly occurred in the 1979 Bakersfiel d nel on harvest was that respondent
altered its harvest techniques sonewhat by exclusively utilizing nachi ne
crews, as opposed to a mxture of nmachine and sack crews. \Wérkers were not
actual |y "di spl aced" by machi nes, al though perhaps different workers or groups
of workers cane to be enpl oyed.

The UWhion through Paul Chavez was nade aware that
respondent woul d alter its nel on harvesting nethods in Bakersfield to the
detrinent of the sack crewworkers. It did nothing by way of direct
communi cations wth respondent, either at or away fromthe bargai ning table,
tosignify its objection, if any, tothis alteration.

The recent|y announced deci sion by this Board in Q P. Mirphy
@., Inc., 7 ALRB No. 37 (Nov. 3, 1981) has |limted applicability to the

instant case. The Board there held that "nmanagerial decisions to autonate
or nechani ze are nandatory subjects of bargaining" (at p. 20). In so
hol ding, the Board determned that, in light of the decisionin Frst
Nati onal M ntenance Gorporation v. NL.RB, 101 S Q. 2573 (1981), "the

fact that a managenent deci sion necessarily results in the elimnation of

bargai ning unit jobs does not of itself nmandate

82, Indeed, Paul Chavez hinsel f, as discussed earlier in the
negoti ations section, characterized "nechani zation" as the introduction of
nmachi nery which results in the displ acenent of workers.
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bargai ni ng over that decision. Rather, we nust focus on the nature of the
decision itself, the notivation of the enployer in reaching its decision, the
effect the decision has on the scope and direction of the business, and the
bur den whi ch woul d be pl aced on the managenent process by requiring bargai ni ng
wth the el ected representative." (id).

Before analyzing this situation in light of the af orenentioned factors,
It nust be enphasi zed that as noted above, | do not viewthis case as
i nvol ving a decision to "nechani ze" in the strict sense. Additionally, the
decision to utilize nmachine crews versus sack crews did not involve the
"elimnation of bargaining unit jobs.” No nunerical conparison nay be nade
wth exactitude due to the significant reduction in the 1979 yield, and t he
fact that no nmachi ne crew records were introduced into evidence. However, it
Is clear that to sonme degree, the nunber of peopl e needed for nachi ne crew
conpl enents is interchangeabl e wth the nunber required for nmachi ne crews,
t hough perhaps not on a strict one-for-one basis. Wether nachi nes or sack
crews are used, the total nunber of enpl oyees required woul d remai n roughly
equi val ent.@/ Thus, in terns of the "nature" of the decision, respondent's
determnation to use nachine crews versus sack crews did not elimnate unit
jobs per se, nor did it "autonate" certain jobs out of existence.

Interns of the "notivation of the enpl oyer in reaching

83. General Counsel's allegation that "approxinately two hundred"
enpl oyees were "replaced" is sinply unsupported. The naxi numnunber of sack
crew workers enpl oyed in Bakersfield in 1978 was approxi nately 165.
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its decision,” climatic conditions contributed in no snall neasure to the end
result. Yields were reduced and harvest exigencies did not dictate that the
har vest conpl enent be expanded preci pitously to adequately handl e out put .

Ext ensi ve, uncontroverted evi dence was presented on this point. Additional
notivation for the change was provided by the Inperial Valley nelon strike.
Respondent had | ost a substantial portion of its Inperial Valley crop as a
result. The Uhion threatened to continue the strike in Bakersfield.
Respondent had been subj ected to sporadic i nstances of vandal i smin
Bakersfield. dearly the respondent nmay take reasonabl e steps to i nsure
agai nst economc | osses predicted on the basis of |abor strife. (See, e.g.,
Seabreeze Berry Farns, 7 ALRB No. 40 (1981); NL.RB v. Mickay Radi o and
Tel egraph, 304 US 333 (1938); NL.RB. v. Brown, 380 US 278 (1965). By

utilizing nachine crews to a greater extent, respondent felt it coul d depend
nore readily on the continued production of its work force, and thus harvest
its nelon crop with a mni numof disruption.

This decision had little, if any, inpact, on the "scope and direction
of the enterprise.”" Melons were still harvested, crews still hired for that
purpose, and the essential nature of respondent's operations was not changed.
The decision did not "rise to a level of "a change not unlike opening a new

line of business or going out of business entirely.
p. 21.

Q P. Mirphy, supra, at

The "burden pl aced on nanagenent by requiring bargai ning" on this
i ssue woul d seemrelatively slight. In so finding | amnot considering the
day-to-day deci si on-nmaki ng whi ch respondent perforns regarding the rel ative

nunber of sack or nachi ne crews needed to
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bring in the crop. As shown above, this decision hinges on a nunber of

rapi dly changing factors, such as availability of |abor and the daily out put
due to weat her conditions, which would not render it conducive to consultation
wth the representati ve on a nonent - by-nonent basis. The "burden" aspect is
considering solely in light of the decision to use sack crewworkers at all.
It woul d appear that prior to the harvest itself the possibility of using one
type of process as opposed to another mght be di scussed wth the
representative, particularly in the context of how that decision m ght
ultinately effect enpl oyees. As wth nechanization in general, "requiring
col | ective bargai ning about [the decision] wll promote the snooth operation
of | abor-nanagenent rel ati ons and be conduci ve to | abor peace...to a far
greater extent than it wll burden the conduct of the enpl oyer's business."
(Q P. Mirphy Product ., Inc., supra at p. 2.; see also L. E Davis v.

NL RB, 617 F.2d 1254 (CA 7 1980)).

Thus it is concluded that respondent was under an obligation, at
least initially, to bargain about its decision to cease utilizing sack
crews intoto.

Notw thstanding the foregoing, it is concluded that respondent did
not violate the Act by ceasing to use sack crews in the 1979 Bakersfiel d
harvest. This conclusion is based on the determnation that the Unhion wai ved
any and all rights it nay have had in connection wth bargai ni ng about this
| Ssue.

This Board, in keeping wth applicable NL R B precedent, has found
that for a waiver to exist, evidence nust show that such conduct is "clear and

unequi vocal ." (Misaji Bo, 6 ALRB No. 20
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(1980); see also N L. Industries, Inc. v. NL.RB., 563 F.2d 786 (CA 8

1978)). However, the Lhion, after receiving adequate notice of the proposed
change, nust sonehow denonstrate a "desire or wllingness to bargain over" it.

Q P. Mirrphy Produce G., Inc., supra at p. 24; dobe-Uhion, 222 NLRB No. 173

(1967). Wiere a union, after receiving clear and tinely noti ce of a proposed
change, nakes no protest or effort to bargain concerning it, the union waives
the right to allege that the enpl oyer has acted unlawfully. 1.L.GWU v.
NL RB, 463 F.2d 907 (CADC 1972). It is "incunbent upon a uni on which
has notice of an enpl oyer's proposed change in terns and conditions of

enpl oynent to tinely request bargaining in order to preserve its rights to
bargain. The Unhion cannot be content with nerely protesting the action or
filing an unfair |abor practice over the matter." dtizens National Bank of
Wl nar, 245 NNRB NQ 47, (1979).

Lhi on representative Paul Chavez admtted that he was inforned about
the respondent’ s di scontinuing the use of sack crews by the negotiating
coomttee nenbers fromBakersfield. He further was nade aware of the
situation explicitly in the June 25 negoti ati ons, when he was told that the
conpany was not going to run a bus fromGCal exico to Bakersfield for the sack
crew workers, and that he should submt a list of enpl oyees who were wlling
towrk to be put on a preferential hiring roster. Chavez did nothing to
protest; he did not submt such a list; he did not request bargai ning over the
natter, nor over its effects. The only manifestation of the Lhion's
di spl easure was the filing of charges four nonths after the change had taken

pl ace. Unhder applicable
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precedent, this was plainly inadequate. The Lhion nust exercise diligence in

enforcing its representational rights. American Bus Lines, Inc., 164 NRLB

1055 (1966); see also Q P. Mirphy, supra; National Bank of WI | nar, supra.

There is another basis on which it may be found that the Uhi on waived
its right to bargain about the decision to discontinue the use of sack crews.
n June 11, the Whion agreed to a managenent rights cl ause which stated: "The
conpany retains all rights of nanagenent including.... To decide the nature
of equi pnent, machi nery, nethods or processes used; to introduce new
equi pnent, nachi nery, or processes, and to change or discontinue existing

equi pnent, nachi nery or processes,.... Thus, the Uhion specifically acceded
to the respondent’'s prerogative to institute the type of change under
consideration. Sgning off on this clause during the height of the Inperial
Val | ey nel on harvest, when respondent was utilizi ng nachi ne and sack crews,
carries wth it the inplication that the use of nel on nachi nes was
contenplated wthin the anbit of the provision. The agreenent confers upon
nmanagenent the right to take unilateral action in this regard. See New York
Mrror, 151 NLRB No. 843 (1963).

In Laredo Packing Gonpany, 254 NLRB 1, (1981), the Whion waived its

right to bargai n over a tenporary di sconti nuance of operations resulting in
| ay-of fs of enpl oyees where it had executed a cl ause reserving to the enpl oyer
the right to "abolish or change operations, determne the extent to which the
plant will operate, lay off enpl oyees because of legitimate reasons...." The

instant clause, while significantly nore narrow, confers a right upon this
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enpl oyer to nmake the sort of nanagerial decision under scrutiny.

Accordingly, it is recommended that this allegation be di smssed.
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4. PARARAPH 29: N LATERAL CHANGES | N METHD GF REH R NG GRBVG
a. The Section 1153(c) Alegation

General ounsel all eged that respondent took a new and different crew
to Bakersfield and put themto work inits fall lettuce harvest before one of
its nore established or nore senior crews and hence, in sone nanner,
discrimnated against this latter crew Specifically, it was alleged that the
crew of Felipe Qozco was not recalled in the order which it shoul d have been.
General ounsel failed to prove this allegation in a nunber of respects, not
the least of which was its failure to denonstrate that the particular crewin
question was engaged in protected, concerted activities and that respondent
knew of such actions to such an extent as would provide the illegal notivation
for discrimnation. (See, e.g., Verde Produce ., 7 ALRB No. 27 (1981);
Jackson and Perkins Rose (., 5 ALRB No. 20 (1979)). The record is devoid of

any evidence that this crewin particular did anything which woul d pronpt
discrimnatory treatnment. The omssion of proof inthis regardis all the
nore glaring since General Gounsel called no fewer than twel ve enpl oyees who
worked in Qozco's crew 84/

Wiile failing to adduce specific evidence of Lhion activities,
General ounsel advanced a broad contention whi ch was sonmewhat racial in tone.

The crew whi ch General (ounsel asserted

84. These included Antonio A aniz, Ascension Rodriguez, Gegorio
Avarez, Cerillo Mbriesca, Faustino Hrales, Mguel Sal gado, Baudelio Gaeta,
Juan Pacheco, Francisco Roque, Francisco Santiago, Mguel Chavez, and A berto
Bravo.
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took the place of Oozco's crewwas a Filipino crew 85/ Thr oughout t he

heari ng, General Gounsel sought to convey the inpression that Flipino crews
were for the nost part not interested in Lhion activities; it was the Mexican
crews who were responsible for the pro-Lhion attitudes of the workers, while
the Flipino crews did not participate in "Uion activities" such as the work
st oppages@/ (discussed supra). For this reason the respondent enpl oyed a
FHlipino crewprior tothe tinme it put the Mexican crew of Qozco to work in
Bakersfield, i.e., that the Flipino crewwould be less inclined to engage in
protected, concerted activities.

Gonpany w tnesses did testify that Filipino crews had | ess probl ens
wor ki ng in wet \/\eather.8—7/ However, the Call season in Bakersfield is
typically not very rainy.

Records for the Bakersfield harvest denonstrated that at |east since
the spring harvest of 1975 respondent had at mninumone F lipino crew working

for it, as foll ows:

85. Hlipino crews are organi zed along different Iines than Mexi can
crews. The piece rate is shared differently, wth the closer being incl uded
in the share, as opposed to earning a separate rate as he or she would do in
the Mexican crews. People rotate around the particular job categories in the
FHlipino crews where they do not do so in the Mexican crews. Another feature
distinguishing the Flipino crews fromthe Mexican crews is the food whi ch
these crews have prepared for them

86. The evidence tends to support this contention.
87. Don Andrews specifically noted that Filipino crews,

comng fromthe Santa Maria area, were nore accustoned to working in,
wet fields and sl eepi ng under barracks roofs nade noi sy by the rain.
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Season F lipino Oew Nunbers

Fall 1975 3, 4
Soring 1976 3, 4
Fall 1976 3
Sporing 1977 4, 5
Fal | 1977 3, 4
Soring 1978 3, 4
Fall 1978 3, 6
Soring 1979 3
Fal | 1979 3 (partially), 4

The only portion of General (ounsel's proof in regard to the 1153(c)
aspect of this allegation was based sol el y on suspicion and surmse, to wt,
that if Union activities were to occur, the Flipino crewwould be |ess |ikely
to participate. However, apart fromany reservations one mght have in respect
tothis premse, it is clear that there was no proof denonstrating that the
Q ozco crew engaged in activities which would supply the requisite basis for a
finding of illegal notivation. As noted by this Board in the recent case of

Q P. Mirphy, 7 AARB No. 37, at p. 27, "...an enpl oyer nmay discrimnate wth

respect to hiring or tenure for any reason or for no reason so long as its

conduct does not tend or anount to interference wth enpl oyees' section 1152

rights.” No showng of interference wth those rights has been nade herein.
Accordingly, the section 1153(c) aspect of this allegation is

di sm ssed.
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b. The Section 1153(e) Al egation

1) General (ounsel's Evi dence

Felipe Qozco, stipulated by the parties to be a supervisor wthin
the neaning of the Act, works for respondent as a foreman both in Bakersfield
and Holtville. He is responsible for assenbling a | ettuce harvesting crew for
both locations. Mny of his crewnenbers live in the Inperial Valley area,
including CGalexico and Mexicali. He has different crew nenbers in Bakersfield
than he does in Holtville; however, sone people work in both | ocations. For
exanpl e, in April 1978, between 14 and 16 peopl e cane fromthe Holtville area
to work in Bakersfield and were transported by O ozco on the conpany bus.
Qozco stated that he hires only those peopl e whose nanes appear on a |i st
that is given to himby the conpany. 88/ The respondent pays its forenen for a
week prior to the commencenent of the harvest, during which tine the forenen
are to contact workers and assenbl e crews.

In Gctober 1979, Qrozco was told by Rodriguez to assenbl e a harvest
crew and cone to Bakersfield. A though he stated that the nenbers of this
Qctober 1979 crew were "practically the sane peopl €' as when he started
wor ki ng, Q ozco coul d not renenber how nany people on the list in 1979 had
al so worked for the conpany in 1978. In Cctober 1979, Qozco transported 18
workers fromthe Inperial Valley area. He did not do any recruiting on his
own, but nerely enpl oyed those workers whose nanes appeared on t he conpany
list.

Ruben Lusano, who began working for respondent in Septenber

88. In succeeding sections wll be a nore thoroughgoi ng di scussi on
of the use of crewhire lists.
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1976, was a nenber of Ranon Hernandez' crew, or crew #2. In his experience,
his crew and crew 1 woul d begi n working in the Bakersfield harvest season at
the sane tine. Wsually this was towards the end of Qctober. Later on, other
crews woul d begi n working, usually several days thereafter. Inthe fall and
W nter 1979 harvest season in Bakersfield four crews, including a crew of

FH lipinos, whose forenan was Victor Millafuerte, were all working by the tine
the fifth crew under the direction of Felipe O ozco, began work. Lusano
testified that Qozco' s crew began approxi matel y two weeks after his crew
began working, but that in past seasons Felipe's crew or crew4, arrived
approxi mat el y one week after crews 1 and 2.

Helario Aguilar testified that he had worked for Sam Andrews in 1973
and 1979 in the April and Novenber |ettuce harvests in Bakersfield. He had
worked in the crewof Felipe Qozco. In Gtober of 1979 when he went to
Bakersfield to ask O ozco for work, Aguilar stated that O ozco inforned him
that he did not have a crowat that tine, and that they were not going to
bring his forner crew back because it was "very problematic.” Qozco al so
told Aguilar that since he had seniority, he could work in the crewof Bl
M|l anoor, in which Gozco functioned as a second or assistant at that
particul ar tine.

Antonio A aniz, another nenber of the QO ozco harvest crew stated
that usually the sane people are in the Bakersfield crews fromyear to year.
The crew assenbl es in the Shopping Bag parking lot in Calexico to be taken in
the conpany bus to Bakersfield. Those that are chosen are people wth

"seniority," which, according
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to Alaniz, is determned not only according to |length of service but al so
whi ch area, Bakersfield or the Inperial Valley, a particul ar enpl oyee had
worked. He stated that al though he mssed one harvest in Bakersfield in 1976,
there was no problemwth his being hired for a subsequent harvest.

Nornal |y, Alaniz stated, the crews | eave for the harvest in order of
their nunber, wth crews 1 and 2 usually begi nning the harvest first. Gew 3,
or Bll MIlanoor's crew goes next, then Felipe's crew begins to work, at the
nost five days after crews 1 and 2. In ctober 1979, however, he stated that
Qozco' s crewleft the Cal exico area approxi nately 10 days after the other
crews had begun to work.

Aaniz testified that when his crew began working in Bakersfield
inthe fall of 1979 it was snaller than in previous seasons. nly about 6
trios conprised the crew, as opposed to prior seasons when 10 to 12 trios
were included in the crew conpl emant.@/ Aaniz stated that in 1979, if
soneone were mssing froma particular trio, unlike in the past, people
were not added to fill it. In addition, on four occasions the conpany
busses woul d take the crewto the fields 40 mnutes later than it had
taken other crews. By this tine those other crews had filled forty to

fifty boxes.

89. This statenent was corroborated by other nenbers of Qozco's
crew

90. Aaniz attenpted to infer fromthis that his crew was bei ng
puni shed since less tine in the fields mght nean that |ess noney coul d be
made under the piece rate system However, it appeared fromthe testi nony of
other w tnesses, principally Ed Rodriguez and Qozco, that crews are assi gned
a gi ven nunber of

(Footnote 90 conti nued----)
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As anot her exanpl e of what Alaniz terned to be the different
treatnment that his crewreceived in the Gctober 1979 Bakersfiel d harvest,
A aniz stated that the second day after the crewarrived the stitchi ng nachi ne
wth B Il MIlamor's crew broke down, and the stitcher fromQozco' s crew was
noved to where Millanoor's crew was working. As a consequence, the workers in
Qozco's crewhad to walk a long distance in order to obtai n the boxes for the

| ettuce they were harvesting. ol

A aniz stated that on the 19th of January, 1979, he was naned as a
crew representative, that he handed out Unhion buttons to peopl e on the busses,
and that he painted flags to give out to the peopl e which they woul d either
pin on their backs or tuck in their belts. Athough Alaniz stated that the
najority of the crewwore these flags, Gerillo M briesca, another crew nenber,
stated that there were only one or two flags which the crew passed around to
wear on different days. A aniz stated that on occasi on O ozco woul d
ask himin reference to the flag whether "little red riding hood' had shown up

yet . 92!

(Footnote 90. continued----)

boxes to harvest. Sone nay conpl ete the order faster than others. Hence the
tine the crews are taken to the fields would not have an inpact on their
earnings. Qozco explained the "late" arrival of his crewto the field by
asserting that one of the conpany buses broke down, and it becane necessary to
use one bus to transport two crews in two separate trips to the fields. Those
assertions were uncontroverted.

91. Qozco explained that one stitcher truck had nechani cal
probl ens; hence two crews had to use the sane truck.

92. Noattenpt was nade by General Gounsel to showthat this crews'
actions or activities were in any way different or nore visible fromthose of
other crews and hence woul d provide a basis for disparate treatnent of the
Q ozco crew
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Mguel Salgado Mgjilla worked both in the | ettuce and nel on harvests
since 1974 or 1975 for respondent. He was al so a nenber of Felipe O ozco's
| ettuce crew and had gone to all of the lettuce harvests in Bakersfield since
he started working for the conpany, except for the | ettuce harvest which
occurred in Cctober 1979. At that tine, Mjilla was working in a thinning
crewin the Inperial Valley and, despite requests to his forenan G ozco and to
Angel Avila concerni ng when the buses woul d | eave for the Bakersfield harvest
in Qtober, he was finally inforned by Qozco that his nane was not on the
list for being hired in Bakersfield. Antonio Alaniz and Baudello Garillo were
nenbers of his trioin Qozco' s crewin April 1979.

Wien Mgjilla asked Angel whether there was a place for himin the
Bakersfield harvest Avila replied, according to the wtness's testinony, that
there was no pl ace since he was taking too nany peopl e away from Manuel , the
foreman for the thinning crew This conversation occurred while Angel was
informng workers that the harvest was about to begin in Bakersfieldgg/ whi |l e
the workers were in the fields thinning in the Inperial Valley.

Baudelio Carillo Gaeta worked principally in the crew of Felipe
Qozco in the Bakersfield and Inperial Valley harvests. He did not go to the
Qct ober 1979 Bakersfiel d harvest because Qozco cl ained he was not on the hire
list or was told so by Qozco at the Shopping Bag. A the tine Gaeta was al so

wor ki ng in thinni ng.

93. There was evidence that anunmber of workers in the thinning
crews al so worked in the harvest.
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2) Respondent's BEvi dence

The particul ar crew which General (ounsel clai ned was put to work
before the crew of Felipe Qozco in Gctober 1979 was crew 4, the crew of
Mictor Millafuerte. Respondent, through supervisor Ed Rodri guez, asserted
that M|l afuerte had worked for foreman Pete Baclig in prior seasons and had
al so worked in foreman Millamoor Garcia's crew In addition, sone of the
peopl e who worked in Ml afuerte' s crew had previously worked for forenan
Bal tazar Ruiz, who had al so been in charge of a Flipino crew while others
were enployed in the spring of 1978 in Pete Baclig s crew

Ed Rodriguez testified that the nunber of the crew did not
necessarily indicate the order in which that crewwas put to work. For
exanpl e, because a crew was denom nated "crew 2" did not necessarily nean that
it was the second crewto start working in the harvest. The nunber of the
crewsignifies, at least as far as Rodri guez was concerned, a desi gnation
which can be put on the field ticket in order that one nay keep track of the
nunber of cartons harvested by each crew Rodriguez denied that the
designation had anything to do wth the seniority of the nenbers of the crew
S nce spring of 1975, on three or four occasions, crews were not put to work
in their exact nunerical order.

Rodriguez stated that Villafuerte's crewwas hired to repl ace the
crew of Baltazar Ruiz, which had last worked in the fall |ettuce harvest of
1978. Ruiz’ crew nunber was 6. Wen asked why M ctor's crew was needed,
Rodriguez replied, "I wanted to get a stable crewin the harvest in

Bakersfiel d and had had probl ens wth
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anything after the first three crews in the past.%/ The reason

prof fered by Rodriguez for putting Vil lafuerte's crewto work ahead of
Qozco's crewinthe fall of 1979 was that that crew assenbl ed and ready to
start work, had another offer fromanother ranch. If Rodriguez did not start
Millafuerte's crew, they woul d possibly have been | ost, working at anot her
oper at i on.

Inthe fall of 1978, Rodriguez stated that Riuiz cane late to the
harvest wth his crewas Riuiz had trouble assenbling it. Therefore, Qozco' s
crew was started before that of Ruiz. In both the spring harvest of 1978 and
the fall harvest of 1977, Pete Baclig s crew began before Felipe O ozco' s.
However, O ozco's crewwas nunbered crew 5 in those harvests, as opposed to
Baclig s crew which was crew 4.

Rodriguez al so testified that a nunber of peopl e who worked in
Qozco's crewinthe fall of 1979 were working in the thinning crews in
Holtville. According to Rodriguez, that was general |y where those workers
were before comng to Bakersfiel d.

Mictor Mllafuerte testified that he had worked wth the respondent
since 1975, first as a crew nenber and then as a foreman's helper. Prior to
the fall harvest of 1979, M|l afuerte spoke to supervisor Rodriguez concerning
the possibility of his being a crewforenan. Villafuerte had a crew assenbl ed
and stated, in corroboration of Rodriguez' testinony, that he mght have taken
his crewto work el sewhere, but was nost interested in working for respondent.

After a seried of phone conversations, Rodriguez agreed

94. Docurentary evi dence showed that the forenan of crew 4 was
changed fromyear to year.
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to hire Mllafuerte and his crewto begin work on Gctober 22nd. n that date,
al though he did not actually begin working, Mllafuerte reported to
Bakersfield with about 25 nen for his crew

c. Analysis and Concl usi ons

As can be seen froma review of the evidence, General Counsel failed
to prove a "wel |l -established" past practice on the part of respondent
regarding recal | of crews, particularly Qozco's. (As-HNe Farns 6 ALRB No. 9
(1980); see Sunnyside Nurseries, Inc., 6 ALRB No. 52 (1980); cf. NL.RB .
Ral ph Printing and Lithography, 433 F.2d 10958 (CA 8, 1970).) The order in

which all crews were recalled, as well as the forenen who were in charge, was
by no neans firnmy set. The evidence denonstrated that while crews 1, 2, and
3 have had fairly consistent forenen over the past three years, as Rodriguez
testified, (Avila, Hernandez, and Garcia, respectively), the foreman of crew 4
has changed fromyear to year: Qozco was forenan of that crewonly in Spring
1979 and Fal| 1978; Pete Baclig was foreman in Spring 1978 and Fal |l 1977
(Qozco had crew 5 that season); the two prior seasons S non Araya was the
foreman. Thus, respondent did not in reality change any established practice
regardi ng the crew under G ozco, since the nunber of rozco's crew changed
fromyear to year.%/ Additional |y, respondent used Flipino crews inits
enpl oy for a nunber of seasons past, and in both Spring 1978 and Fall 1977,

Qozco' s crewstarted working after the two Flipino crews.

95. Interestingly, as pointed out in respondent's brief, Gozco' s
crewwas the last crewto be recalled in five of the nine seasons prior to
Fall 1979. By recalling Qozco' s crewlast in Fall 1979 respondent was not
deviating fromthis practi ce.
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Furthernore, this allegation of "unilateral" action is undercut by
the Lhion's failure to raise the issue at the bargai ning table, despite anple
noti ce which may be inferred fromthe circunst ances.%/ Additional ly, the
nmanagenent rights clause agreed to by the Lhion on June 11 gave the conpany
the right to "direct and supervise all of the workers, including the right to
assign and transfer enpl oyees.” It nay therefore be argued that the Union
waived its authority, if any, in this regard (see waiver discussion supra) and
respondent was under no obligation to bargai n about this so-call ed "change."

Therefore, it is determned that respondent did not violate section
1153(e) in this particular instance, and it is recoomended that this

all egation be di smssed.

96. Wirkers that testified conplained of the "late" recall of
Qozco's crew Sone of themwere nenbers of the negotiating comttee.
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5. PARARAPH 39: D SCR M NATCRY REFUSAL TO PAY HOLI DAY PAY

General ounsel alleged that the respondent discrimnatorily refused to
pay Thanksgi ving pay to enpl oyees who attended the negotiating session of
Novenber 20th. The parties stipulated that the foll ow ng persons attended
those negoti ations, were working for respondent at the tine, and di d not
recei ve their Thanksgiving holiday pay: Santiago Godi nez, Eusebi o Ramrez,
and R cardo Perez. These three individuals were representatives of the
thinning crews in Holtville.

According to conpany rules as stated in its handbook, an enpl oyee
nust work the day before and the day after a holiday in order to be paid for
that holiday. Regarding nenbers of the thinning crew their |ast day of work
bef ore the hol i day was Novenber 20th, the day on which the negotiations took
place. In other job categories such as tractor driver and irrigator, the 21st
was the last day of work. Thanksgiving itself fell on the 22nd that year.

Payroll clerk Neom Sapleton testified that in order to ascertain
who is eligible for holiday pay, a determnation is nade that the enpl oyee
wor ked both the day before and the day after the holiday. There is al so
verification that the enpl oyee had the requisite nunber of days on the job in
order to obtain seniority and be on the seniority Iist.ﬂ/ If all of these
requirenents are net, the enployee is paid for the holiday.

Sapleton admtted that the payroll office did not receive

97. Enpl oyees nust work thirty days wthin a ninety-day period to
establish seniority.
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notification us to when negotiating sessions woul d take pl ace or who woul d be
attendi ng those sessions in order that she mght mark in her records that the
person had an excused absence. 98/ Sapleton further stated that if soneone,
for nedical reasons, has an excused absence before a holiday, they are
eligible for holiday pay. However, this is the only type of excused absence
whi ch a worker may have and still, remain eligible for holiday pay. M.

S apl eton noted that the foregoi ng constitutes conpany policy.

Sapleton's assertions, in this regard were substanti ated by the
conpany handbook, which clearly states: "If you are absent fromwork due to a
bona fide illness on the last work day before the holiday or on the day
follow ng a holiday you nay still be entitled to holiday pay. You nust,
however, present a physician's note to substantiate your absence."

Robert Garcia testified that reference was nade to the policy
outlined in the conpany handbook to determne whet her worker, at the
negotiations would be eligible for holiday pay. A the tine in Novenber 1979,
Garcia was asked to interpret this policy wthin respect to those individual s.
Garcia, Ruben and Ruby Angul o conferred together on the problem Their
concl usion was that they woul d followthe procedures as outlined in the
conpany handbook: in essence, those who attended negotiati ons on their |ast
schedul ed day of work before the holiday would not be paid for that holiday.
Garcia also noted that there had been di scussions during the course of

negotiations w th Paul Chaves concerning the status of absences

98. (ounsel stipulated that attendance at negotiations was an
excused absence.
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of workers attendi ng negoti ati ng sessions. In essence, those workers were to
recei ve excused absences, i.e. they were given permssion to | eave work to
attend negotiations, but they would not be paid on the days that they had
nhssed.gg]

Interestingly enough, tractor drivers who attended negoti ati ons were
pai d for the Thanksgi ving holiday. As noted above, they worked the day after
the Novenber 20 negotiating session. General (ounsel's argunent that there
was discrimnatory intent in not paying certain individual s who attended
negoti ati ons because of their attendance at those negotiations is seriously
under mned by these facts.

Doubts concerning Garcia' s credibility arose due to certain direct
contradictions in his testinony on this issue. Wile he stated that he
consulted and interpreted the conpany handbook regardi ng whet her or not
i ndi vi dual s shoul d be paid for the Thanksgiving holiday at or around the tine
that the issue arose, and that his decision was conveyed to the people in the
payrol | departnent, he |ater stated under cross-examnation that he did not
becone aware of certain individuals in the thinning crews not being paid for
Thanksgiving until "recently,” during the course of the hearing. Wiile Garcia
corroborated Naom Stapleton's assertion that although there are nany types of
excused absences, the only type of excused absence for which one woul d renain
eligible for holiday pay would be illness, Garcia was present in the hearing

roomwhen Stapl eton proffered that testinony. Furthernore, Garcia was unabl e

99, These natters were agreed upon in the first
negoti ating sessi on.
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to differentiate between broad categories of enpl oyees or job classifications
(i.e., irrigators, tractor drivers, etc.) that were not paid for the holiday
in question. |If, consistent wth his testinony, he was requested by Rudy
Angul o and Ruben Angul o to investigate whether or not individuals woul d be
eligible for the holiday pay, it mght be inferred that they woul d have been
nore specific about the job classifications of those who had not been

pai d. 2%

Despite these serious reservations regarding Garcia' s testinony, even
iIf that testinony were whol |y discounted, it remains that General Counsel has
failed to establish that "but for" participation in protected activities
(attendance at negotiations), certain crew representatives woul d have been
paid for the Thanksgi ving holiday. The facts clearly reveal that respondent's
policy regarding holiday pay was that a worker, assumng he or she has net the
seniority requirenments for eligibility, nust work on the | ast day schedul ed
for work before a holiday and the first day after that holiday in order to be
eligible to receive holiday pay. Regarding the nenbers of the negotiating

conmmttee, certain of those

100 h cross-examnation, Garcia gave dianetrical ly opposed
r esponses: _
Q (By M. Garey): Was it before of after that
Thagksgl ving holiday that you were di scussi ng who woul d be
pai d?
A It's kind of hard to say, but | think it was before.

Q By M. Garey): A any tine before that negotiation on Novenber
20th, to your know edge was there any discussion of the fact that sone
workers who attended that negotiation session as crew representative
mght be ineligible for holiday pay?

A Not to ny know edge, no.
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nenbers who did not have their |ast work day before the holiday schedul ed on
the day of negotiations did in actuality receive holiday pay. This fact
seriously undermnes, if not totally elimnates, any inplication of
discrimnatory intent in not paying certain thinning crewrepresentatives for
the holiday. Thinning crewrepresentatives nerely had their |ast schedul ed
work day on the day of negotiations, and did not therefore work that day.

The nutual |y corroborative assertions of Garcia and
S apl eton, which were essentially uncontroverted, denonstrated that the only
excused absence whi ch would still enable a worker to receive holiday pay was a
nedi cal absence. Nb other exceptions had been established either by
testinonial or docunentary evidence. Thus, General Counsel was unable to
create the inference that crewrepresentatives were treated discrimnatorily.

As noted above, the Uhion and conpany, early on during the course of
negoti ati ons, discussed | eaves of absence for workers attending negoti ati ons.
The Whion, when it was represented by Paul Chavez, agreed with the conpany on
a |l eaves of absence article in May 1979. A though there is a provision in
that article for excused absence to conduct uni on busi ness, conspi cuously
omtted fromthe article is any provision in regard to conducti ng busi ness
prior to a schedul ed holiday. Furthernore, the article clearly states that
such | eave shall be "w thout pay."

The record evi dence al so denonstrates that the Uhion did not at any
tinme protest the actual scheduling of negotiations or bring to the conpany's
attention that the day schedul ed for a neeting was for sone the |ast day of

work prior to the holiday. The
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evi dence does reveal, however, that at that particular point in time both
si des were anxi ous to schedul e negotiations sessions. There is no evidence
what soever, nor can any inference be drawn, to the effect that the conpany
consci ousl y schedul ed the negotiations so that the enpl oyee negoti ators woul d
be deprived of their holiday pay.

A pertinent anal ogous situation arose in the case of Horida Seel
Gorporation (1980) 249 NLRB No. 18, 104 LRRM1065. In that case, the conpany

awarded or had in effect an "attendance bonus" plan. |In brief, the plan was
desi gned to provide incentivies for continued attendance. Four exceptions to
the rules for qualifiying were noted in the provisions for the plan. These
included treatnment for industrial injury, appearance in court on behal f of or
as requested by managenent, the coi nci dence of two conpany paid holidays in
one week, and the exchanging of a shift with another enpl oyee wth a
supervisor's approval . In that case, negotiations took place during working
hours. Respondent offered to negotiate eveni ngs and weekends so that the
probl emregardi ng the attendance bonus woul d not arise. As in the instant
situation, enpl oyees were not pai d when they attended negotiations. In

Horida Seel, the Uhion conpensated these enpl oyees for their attendance.

Li ke the present situation, the enpl oyees who attended negoti ati ons were
disqualified fromreceiving their attendance bonus.

The National Labor Relations Board in that case held that there was
no violation nade out of the NLRB equivalents to Sections 1153(a) and (c).
The Board noted that attendance at negotiations was not wthin one of the

stated exceptions for qualification for
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the attendance bonus. Further, the Board found that the attendance bonus, not
unlike the holiday pay, was conparable to an hourly wage which is a benefit
accruing for tine spent on the job. Smlarly, inthis situation, the holiday
pay is a benefit payable as an equivalent to a day's wage and arising from

tine spent onthe job. As in Horida Seel, the respondent here did not

adamantly insist that negotiations occur during working hours and there was no
discrimnatory notivation for either scheduling the negotiations thensel ves or
infaling to pay the Thanksgi ving pay to the workers so invol ved.

Accordingly, it is recoomended that the allegation regarding the refusal to

pay shoul d be di sm ssed.
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6. PARAGRAPH 19: SCREENS ON BUS WNDOMS

General ounsel all eged that on or about Novenber 12, 1979,
respondent unilaterally changed working conditions of its enpl oyees by putting
screens on w ndows of buses used to transport enpl oyees, wthout notification
to the Union.

Thinning crew workers testified that sonetine i n Novenber the conpany
affi xed screens to the wndows of the busses which were utilized to transport
themfromthe custonary gathering place in Calexico to the fields where they
worked. VWrker Quadel upe Gontreras stated that the conpany was not on strike
and that she had only seen busses w th screens on themwhere such was the
case. She did not want individuals to think that she was riding in a bus

whose destination was a field harvested or cultivated by a struck conpany.lgy

The screens thensel ves were of an unyielding netal naterial which
forned a dianond shape pattern. The screens ran the length of the busses and
covered their wndows. Wrker R cardo Perez recounted a m shap whi ch occurred
when the workers were in one of the busses as it raninto anirrigation ditch
A though no one was hurt in the incident, egress fromthe bus was rendered
difficult because the bus was tilted over on the side where the nornal
boar di ng door was | ocated, and the door coul d not be opened. He stated that
when the screens were not on the bus the w ndows coul d be opened w de enough

so that the workers coul d squeeze through

_ - 101. Wrkers had, however, been engaging in a series of
intermttent work stoppages as of this date, although they were not
technically "on strike."
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them VWrkers had to |l eave the bus fromthe rear. However, the water cans
for the crews were kept near the back door. Wen the mshap occurred, the
cans had to be noved away fromthe door.

Rubi n Angul o, thinning supervisor, testified that it was he
personal | y who nade the decision to pl ace screens on the w ndows of the
conpany busses. The supervisor stated that the rational e for placing the
screens on the w ndows was that there was a lot of strike activity from"what
they all 'Chavistas'" in and around H ghline R)adﬁl due to strikes invol ving
other conpanies. This heightened activity occurred in |ate Cctober and for a
period in Novenber. Angulo recalled that in January 1979, during the course
of strike activity at Cal QGoastal Farns and the Sai khon Conpany, both | ocated
near by, he observed that rocks were thrown at conpany busses and that peopl e
in the busses needed to be protected. He noted that there were screens pl aced
on other conpanies' busses. Likew se, in the nel on season, Angul o had
recei ved reports of broken w ndshields on a fewtrucks and rocks bei ng thrown.
As a precaution therefore, to protect the occupants of conpany busses, he
ordered the screens install ed.

Santiago Godi nez, nenber of the thinning crew, recalled in 1979 that
the conpany put screens on the wndows of its busses. Godinez recalled an
occasi on when soneone threw a rock at the busses as it was traveling through
Holtville on the way to the fields. The worker identified the rock thrower as
soneone "fromthe Uhion" whomhe had seen on the picket at the Joe Maggi o

Gonpany.  This was the

102. Most of the respondent's Inperial Valley farns are | ocated
near H ghline Road.

-111-



only evidence preferred by respondent regarding the i nmedi acy of the need for
such safety precautions.

Paul Chavez, Whion negotiator, stated that he had been invol ved in
negotiations wth approxinately twenty different conpanies. |In none of these
negoti ations had the subject of screens on the wndows of the busses been
di scussed.

Smlarly, Aon Smth stated that she had negotiated by the tine of
the hearing, contracts wth 35 different conpanies. However, in none of those
negoti ati ons was the physical condition of the busses, other than their
cl eanl i ness, discussed during the course of those talks. She further admtted
that no one fromthe Sam Andrews conpany had ever brought to her attention the
condition of the busses regarding the screens on the w ndows, during the
course of the negotiating sessions.

Aainly, the placenent of the screens on the busses invol ved a natter
of worker safety. Angulo admtted as nuch. Safety provisions are, as poi nted
out by General Gounsel, nmandatory subjects of bargaining, as they constitute
"terns and conditions of enploynent." Qlf Power Gonpany 156 NLRB 622 (1966);
H breboard Paper Products Gorp. v. NL.RB., 379 US 203, at 222 (1964).

Thus, respondent was under an obligation to bargain regarding the installation
of these "safety" screens.

Respondent argues that in order to be obligated to bargai n about the
pl acenent of screen on the bus w ndows, the action nust have a "denonstrably
adverse effect on enployees inthe unit. Q..., the changes nust result in a
significant detrinent to enpl oyees...." QGoca-(ola Bottling Wrks, Inc., 186
NLRB 142, at p.
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1062 (1971). These el enents were provided by worker testinony to the effect
that it was disturbing to themto be confused with "scabs,"” and they were
concerned about rapid ingress and egress fromthe bus in the event of an

) 103/
acci dent . —

Such worker-rel ated conpl aints based on the inpl enentation of
safety rules are exactly the type of natters susceptible to the collective
bar gai ni ng process. The Uhi on shoul d have been given the opportunity to
di scuss and negotiate the installation of the screens and air its objections,
If any, before the change was actual |y institut edm/

It is determned, therefore, that respondent violated Section
1153(e) by unilaterally inpl enenting procedures regardi ng worker safety

(screens on bus w ndows) w thout notifying and/or bargai ning wth the Uhion.

/

/

103. | do not viewthis change under these circunstances to bfe "de
mnims," as characterized by respondent inits brief.

104. | do not find the Lhion's failure to protest the installation
as a waiver of their bargaining rights in this particular. The Uhi on nust
recei ve sufficient notice in advance of the change in order to all ow
reasonabl e scope for bargaining. |1.L.GWU v. NL RB., 463 F.2d 907
(CADC 1972) Here, it was nerely presented wth a fait acconpli .
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1. Eﬁ%ﬂi40: REFUSI NG TO PROA DE TRANSPCRTATI ON FROM CALEX QO TO THE

The facts underlying this allegation are not essentially in dispute.
In seasons prior to the Decenber 1979 Inperial Valley |lettuce harvest, the
conpany ran busses froma site in Cal exico, (the "Shoppi ng Bag" narket), where
wor kers woul d board themto be transported to the Holtville harvest
operations. However, when the | ettuce season began i n Decenber of 1979,
respondent discontinued this practice and instead pi cked workers up froma
| ocation known as "H Arbol™ in the Holtville area. The conpany determned in
the latter part of Novenber to cease running the busses from Cal exi co because,
according to M. Rodriguez, they had had probl ens wth workers who were
prevented from boardi ng the busses in Cal exi co during the sunmer of 1979
strike activity (see discussions, supra). S nce the supernarket parking |ot
where workers assenbl ed in Cal exi co was public property, as opposed to the
Holtville gathering pl ace which was | ocated on private property | eased by the
Respondent, Respondent felt it could avert such probl ens during the |ettuce
harvest by discontinuing the use of the fornmer pick-up site.

Respondent argues that the decision to discontinue providing bus
servi ce fromCal exi co was nade during the course of the nelon strike in June
of 1979. This contention is contrary to Rodri guez' assertion above that the
conpany deci ded to discontinue service in Novenber. This assertion is also
bel i ed by the circunstances. Respondent continued to provide such service for
nenbers of its thinning crews in the Inperial Valley throughout the course of
its thinning season, fromQctober 1 to Decenber 13. As noted in the

di scussion of the negotiations, Don Andrews stated to
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Paul Chavez in the June 25 session that the conpany woul d di scontinue bus

servi ce from Cal exi co because of the viol ence encountered there. 105/ However ,

| specifically found that Andrews was not speaking of the subsequent |ettuce

harvest, in light of the fact that bus service was provided to thinning

enpl oyees, but of the transportation respondent custonarily provided | nperi al

Val | ey inhabitants who wi shed to work in the Bakersfield nel on harvest.
Accordingly, it is determned that respondent did not notify or

bargai n about the discontinuation of bus service fromGCal exico until after

t he change was i npl i nent ed. 106/

Respondent' s reliance on ol ace Brothers, 6 ALRB No. 56 (1980) to

buttress its position is msplaced. There, the enpl oyer changed its pick-up
point in the face of an on-going strike and its attendant violence. Here
there was no strike in progress at the commencenent of or during the Inperial
Val | ey harvest, and no show ng that respondent was subjected to any sort of

. 107 : : .
vi ol ence 107/ ol ace Brothers is therefore clearly inapposite.

The only renai ning obstacle to finding a violation based on section

1153(e) is determning whet her the bus transportation

105. As testinony on that issue reveal ed, conpany busses during
those tines were prevented fromstopping at the custonary pi ck-up point,
workers were prevented fromboardi ng them forenen were chased and t hreat ened
and a general atnosphere of unrest and physical coercion prevaded the scene.

106. Asl| found the Lhion received no notification of the change
until it was a fait acconpli, the argunent respondent rai ses in connection
wth a waiver over bargaining on this issue is unavailing. See ILGA v. NRB
supra; NL.RB v. Brown-Dnkin ., 287 F.2d 17 (C A 10, 1961).

107. To the contrary, when groups of replaced workers gat hered,
such congregations were narkedly peaceful and free of confrontation.
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constituted a nandatory subject (i.e., "wages" or "conditions of enpl oynent")
about whi ch respondent was obligated to bargain before instituting changes
regarding it. See, generally, NNRBv. Katz, 369 US 736 (1962); Mntebello
Rose (., et al., 5 ARB Nb. 64 (1979); As-HNe Farns, 6 ALRB No. 9 (1980). |

find that question nust be answered in the affirnative.

The NL.R B has "consistently construed 'wages' broadly enough to
i ncl ude enol unents of val ue suppl enentary to actual wage rates that accrue to

an enpl oyee fromhis enpl oynent relationship.” Mrris, Devel opi ng Labor Law

p. 401 (1971) and cases cited therein; NLRB v. Local 2265, 317 F.2d 269 270
(CA 6, 1963); Inland Seel ., 77 NNRB 1, enf'd 170 F. 2d 247, (CA 7,
1947), cert. den. 366 US 960 (1949); Seafarer's Local 772 v. NNRB, (CADC
1978), 9 L.LRR M 2903.

It requires no additional enphasis that, given the cost of autonobile
fuel and nai ntenance, free transportation is i ndeed an "enol unent of val ue.”
By ceasing to provide sane, |ettuce harvest workers were forced to expend
their own nonies for transportation fromborder areas, where nany of them
lived, to respondent's fields. They al so were deprived of a benefit, i.e.,
transportation to the worksite, which they had enjoyed i n years previous.

Accordingly, it is recommended that a violation based on Section
1153(e) be found herei n.
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8. PARARAPH 33: FRED ANDRENS SPEECHES TO WIRKERS

a. Facts

In Cctober 1979, Fred Andrews addressed three distinct groups of
workers on three separate occasions: tractor drivers and irrigators in
Bakersfield; and thinners in the Inperia Valley. Gneral Gounsel alleged
that such speeches were attenpts by respondent to "bargain directly wth .
enpl oyees, bypassi ng and circunventing the UFW" in violation of Section
1153(e). In addition, such speeches were alleged to have contai ned "t hreats"
inviolation of Section 1153(a).

The speeches in Bakersfield occurred Qctober 19, follow ng on the
heel s of a series of work stoppages that week. Mrgarito Alvarez at the tine
in question was enpl oyed by respondent as a tractor driver in Bakersfield.
Avarez testified in regard to a neeting Fred Andrews had wth a group of
workers on Cctober 19th in the equi prent yard. Approxi mately 25 or 30 tractor
drivers, nechanics and wel ders attended the neeting. A varez supplied the
follow ng version of the neeting. Andrews addressed hinself to three articles
I n the proposed agreenents under negotiation, which "he did not understand."”
The first of these was the hiring hall where Andrews all egedly stated, the
Lhi on coul d "send the people to go to work sorae other places ... or tell them
there was no work." Supervisor Delores Alvarez added that the articles Fred
Andrews addressed hinself to were ones that he had read in the contract, and
that the supervisor had seen hinself that what Andrews was tal ki ng about was
true. Andrews said also that there was no need for workers to force anyone to

wear buttons or carry banners.
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A worker, Felipe Pulido, asked Andrews why the conpany was not payi ng
as nuch as Garin, another grower, for work in the cotton crop. Andrews
responded that the Garin Conpany had only between 100 and 500 acres of cotton
and that was the reason that they conpensated work in cotton and veget abl es at
the sane rate. Furthernore, Andrews said (according to Alvarez) that "if
things were going to be that way, he would just not plant any nore cotton,

iIf he did not plant any cotton, there woul d be | ess work for the people."
The neeting itself |asted between 15 and 30 minutes.

Fred Andrews admtted that he spoke to his tractor drivers and to his
irrigators in Bakersfield. He net initially wth the tractor drivers.

Andrews testified that his speech to the tractor drivers was pronpted by the
wor k st oppage which the drivers had engaged in. In his words, "I wanted to
talk to themabout it and see what's bugging their." A so present during the
speech was supervi sor Deiores Avarez and one or two other tractor forenen.
Essentially Andrews asked the enpl oyees what their probl emwas, why they
weren't working, since the conpany operates agai nst deadlines and deals wth
"litving things that need care on a daily basis." According to Andrews, the
workers responded that they wanted a contract. He tried to explain that they
had representatives bargaining wth representatives of the conpany who were
trying to get an agreenent on a contract which covered a | ot of issues.

The workers asked why it took so | ong; Andrews enphasi zed two areas
inthe contract where he felt that negotiations were boggi ng down. He wanted
to explain to the workers his views on these particul ar contract sections in

order that they woul d
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under stand what mght not have been explained to themby their

representatives. Andrews noted the problemof the cotton differential and the
reasons why it existed. He expressed to the workers the probl ens conpeting
wth other growers, both in the Bakersfield area and in the world, as far as
the cotton crop was concerned, and general ly expl ai ned the cost of doi ng
business in the area. A worker asked Andrews about a conpany known as the
Garin Gonpany which paid the sane rate for work in cotton as it did for work

i n veget abl es and nelons.lgg/ Andrews expl ai ned that cotton was a very snal |
part of that conpany's operation. Another worker asked about yet anot her
ranch, Boswel |, paying nore than respondent pai d. Andrews expatiated at |ength
about the differences between the two, principally that Boswell was solely a
wheat and cotton conpany |located in an area that did not require sprinkler
irrigated fields.

Anot her area of the negotiations that Andrews di scussed was the
hiring hall. Andrews stated that he was "concerned about [personal] freedom"
that he wanted his workers to naintain the freedomto work where they wat ned
to. Andrews al so discussed the union security issue. He stated that it was
an area creating difficulties for respondent. Andrews denied that he had
nentioned a curtail ment of production or the elimnation of certain crops.

Despite the fact that General Gounsel called as w tnesses three shop
enpl oyees and six Bakersfield tractor drivers other than A varez hinsel f, no
one was asked to substantiate A varez' version of Andrews speech to these

enpl oyees.

108. This corroborates Al varez' account to a certain extent.
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Ranon Navarro, enpl oyed by respondent as an irrigator, testified
regarding the neeting that sane day that Fred Andrews had with the Bakersfield
irrigator crews. Present, apart fromAndrews and the irrigators, were
supervi sor Alvarez, Bob Garcia, and Frank Castro, Navarro's foreman. Navarro
stated that Andrews told the irrigators he did not |ike the idea of his peopl e
bei ng "noved fromthe conpany” since the Uhion al ways noved his peopl e from
ranch to ranch; "he wanted to save us frombecomng slaves to the union"; and
he wanted his own peopl e working at the ranch. He further encouraged the
workers to confirmwhat he was saying for thensel ves. An enpl oyee asked
Andrews why the respondent did not pay the sane as ot her conpani es were payi ng
inthe cotton, and nentioned a figure of $6.00 per hour. Andrews responded
that "it couldn't be because it was too expensive" and he coul d not pay the
sane as he did in the vegetables. He then told the group of irrigators that
he had to | eave in order to speak to yet another group of workers.

Andrews spoke to the irrigators in Spanish. According to Navarro,
Andrews’ Spanish, while inprecise, is good enough so that he can be
under st ood.

Another irrigator, Francisco Iniguez, also testified in reference to
the Andrews' speech to this group of enpl oyees. According to Iniguez, Fred
Andrews said that he could not pay the sane wages as ot her conpani es which did
not grow as nmuch cotton: he had to conpete wth growers from Mexico and Sout h
Arerica. Iniguez stated that Fred Andrews told the group that "instead of
payi ng us nore he woul d rather not plant any nore because he coul dn't cone out

of it." Iniguez also referred to Fred Andrews' nention of the Union
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hiring hall, where he said that if the Lhion instituted this they woul d be
able to send the workers to other ranches, and that he (Andrews) wanted the
workers to work for himalways or all of the tine. Wth the hiring hall", the
workers woul d have to foll ow the Uhi on wherever they took them

n cross-examnation, Iniguez admtted that Andrews' renarks
concerning the cotton were pronpted by a question fromone of the workers.
Iniguez reiterated Andrews' statenent to the effect that he wanted liberty or
freedomfor his workers, and that he wanted his workers to consider the
situation carefully. Iniguez also recalled that Andrews told the workers that
he did not want themto be slaves for the Lhionlgg/

Andrews hinself testified regarding this speech, that he basically
reiterated his | ack of understandi ng of why the workers had wal ked out and
woul d not work when there was work to be done. He asked this group al so what
their problemwas. Again, workers responded that they wanted a contract. As
in his speech to the drivers, Andrews pointed to probl ens the respondent was
having wth particular articles in the contract: the cotton differential, the
hiring hall, and the union security article. Andrews denied that he told
workers that they would be slaves to the union, as Iniguez and Navarro had
not ed.

(h Cetober 30, Fred Andrews addressed nenbers of the |ettuce
thinning crews in the Inperial Valley. Wrkers Antonio Zanmora, Gegorio

Castillo and Quadal upe Contreras each provi ded

_ 109. As shoul d be evident, nuch of the testinonies of Navarro and
I ni guez was nutual |y corroborative.
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somewhat nutual |y corroborative testinony concerning the statenents nade by
Andrews. Manual Qtiz, thinning supervisor, initially called just the crew
representatives in the thinning so that they could neet wth owner Andrews.
The owner appeared at the fields at approxi nately 12: 00 noon whi |l e one crew
was just returning fromits lunch break and anot her was about to begi n havi ng
lunch. Al the workers gathered around because, according to Gontreras, they
did not want to | eave the crewrepresentatives by thensel ves. ontreras
stated that Andrews told the assenbl ed crew nenbers that he had heard that
there had been work st oppages,ﬁl and he wanted to know what the workers in
fact wanted. He said that if the work stoppages were due to the noney issue
that he coul d pay the workers $5 per hour, but the Uhion woul d not | et

hi mﬁl Andrews al so stated that he knew he woul d be getting hinself into

troubl e by speaking w th the wor kers.ﬁl

(ne worker or a nunber of workers asked Andrews why he had not si gned
a contract. Verker Santiago Godi nez and supervisor Qtiz both stated that
Andrews said he wanted a contract. Andrews replied in addition, however, that
there were certain clauses in the contract to which he could not agree. Wen
asked to el aborate on these clauses, Andrews nentioned the hiring hall, and a

di scussi on

_ 110. ontreras testified that there had been a stoppage the day
previ ous, on Cctober 29.

111. Santiago Godinez, called as a wtness for respondent, testified
that Andrews said the noney "is no problem The noney is ready. | want you
to work and not stop. And I'mgoing to pay you $5 an hour."

112. Gastillo, Zanora and Gontreras each recal l ed Andrews' renark
that it was like a "blowto the head" to be there tal king wth the workers.
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ensued. Wrker Ana Gall o asked if she could still take her sons to work. 113/

Gontreras noted that in the context of the hiring hall discussion, Andrews
said he wanted his "sane workers, and he wanted for us to be in agreenent. He
l et us understand this, because if the probl ens continued, naybe he woul d not
pl ant the same anmount of harvest."

Andrews further stated that he did not like the provision in the
contract dealing wth the hiring nail, because he woul d have to accept workers
fromthe hiring hall who were not willing to work. Zanora and Castillo
testified that Andrews noted that the contract was not good for hi mbecause it
was too thick and too big and that because of these problens he wasn't goi ng
to plant nore lettuce this year.

Fred Andrews hinself testified that approximately 90 to 100 peopl e
were present when he spoke to a group of thinning crew nenbers in the |nperial
Valley at the Baker Ranch. Ruben Angul o, the supervisor for the thinners, was
present, as well as the crew bosses. Andrews stated that he spoke to the
crews in response to a request fromthe crew conveyed to hi mby Angul o.
Essentially, Andrews asked themwhat their problemwas. e individual
nentioned a $5.00 an hour wage | evel, whether it woul d be possible for the
conpany to pay it, and whether the respondent coul d nake the wage | evel
retroactive to the first day they started thinning. Andrews replied that he

did not negotiate the wage rates, but if it were

113 Andrews hinsel f corroborated this testinony addi ng that
respondent currently permtted this arrangenent and w shed to continue it.
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possi bl e for respondent to pay this rate, it would do so and in addition it

woul d make the wage retroactive. At that point Andrews did not say anything
further on the subject of the $5.00 wage rate other than there were certain

things that the conpany could do, and "that was it."

There was a wormran, according to Andrews, who then asked hi mhow t hey
could get rid of the Lhion and "all these headaches." Andrews replied that he
did not cone there to talk about that. Sonme workers stated that they wanted a
contract, Andrews respondi ng that he wanted one as well. Denying that he had
used the words "a blowto the head" as sone w tnesses had testified, he
admtted saying that the thing was a "headache," that he couldn't deal wth
the people inthe field, that there were certain restrictions, and it "gives
ne a headache sonetines.” In response to the request for a contract, Andrews
pointed out the hiring hall and union security as obstacles to that
eventuality, and also that the contract was very long and that there was a | ot
of tine being devoted to discussing it. Respondent has never had any
experience wth a hiring hall; Andrews denied therefore saying anything to the
effect that the hiring hall did not send good workers. He further denied that
he was going to curtail or elimnate planting certain crops.

b. Anal ysis and Goncl usi ons

Cases i nvol ving "bypassing" the certified representative generally
invol ve attenpts to either negotiate wth enpl oyee coomttees not associ ated
or inrivalry wth the representative, or presenting proposals or attenpting
to set wages, hours and working conditions directly with individual s rather

than with the certified
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union. (See, generally, Medo Photo Supply Gorp. (1944) 321 U S 678? AS HNE
Farns (1980) 6 ALRB No. 9; MFarl and Rose Production, et al. (1980) 6 ALRB No.
18; Masaji Eo, et al. (1980) 6 ALRB No. 20; Pacific MishroomFarns (1981) 7

ALRB Nb. 28.) UWnderlying the finding of a section 1153(e) of Section 8(a)(5)

violation in those cases is the notion that once a union is recogni zed as the
representative of a group of enpl oyees, the enpl oyer nust deal with it
exclusively in matters invol ving their wages, hours, and terns and conditions
of enpl oynent. (See, generally, NL.RB v. Insurance Agents |Interantional
Lhion (1960) 361 U S 477.)

Notw thstanding this, an enpl oyer has the right to communi cate
directly with his/her enpl oyees, and di scuss the status of negotiations.
(MFarl and Rose Production, Inc., supra; Qneita Knitting MIIs (1973) 205 NLRB
500; Proctor and Ganbl e Manufacturing Conpany (1966) 160 NLRB 334. As Menber

MCarthy observed in his dissent to the Pacific Mishroomcase, supra at p. 17,

the "basic distinction" between "bypassing" the representative and del i neati ng
negoti ati ng stances to enpl oyees "is between attenpting to reach a separate
settlenent with the [enpl oyees] . . . and keeping theminforned of CGonpany
positions. In circunstances such as these, the interest in free speech nust
prevail over the slight possibility that the representative' s position m ght
be undermned ..." (Ating NL RB v. Gneral Hectric . (2nd Ar. 1969)
418 F.2d 736. )

In the instant case, it is clear that Fred Andrews did i n no way
of fer proposals to enpl oyees or attenpt to nake sone sort of "separate

settlenent” wth them He nerely outlined, in response to
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worker inquiries, the problens that the conpany had with certain proposal s
prof fered during negotiations: nanely, the cotton differential, and hiring
hal | and union security articles. Likew se, his discussions regarding the
$5. 00 per hour thinning crewwage were nothing nore than a reflection of the
conpany' s then-current wage proposal. The Uhion's rejection of that proposal,
characterized by Andrews as their not "letting himi pay that anount, cannot be
translated as an attenpt by himto negotiate the wage directly wth enpl oyees,
or a promse to pay thema certai n amount shoul d they abandon the Uni on. 114/
Accordingly, | do not find that Fred Andrews' speeches to workers on
Qctober 19 and QGctober 30 constituted violations of section 1153(e) of the
Act .
Nevert hel ess, while an enpl oyer nay communi cate directly wth
enpl oyees regardi ng negotiations, he/she may not, w thout running afoul of
section 1153(a) of the Act, express wthin those communi cations any pronm ses
of benefits or threats of reprisal. (See, generally, ALRA Section 1155;
MFarl and Rose Production Go., supra; Abatti Farns (1979) 5 AARB No. 34, aff'd

in part (1980) 107 Gal.App.3d 317; A ssel Packing . (1969) 395 US 575.

A though | have found the discussions surroundi ng the $5 per hour wage rate
not to be a'promse of benefit,” nutual ly corroborative testinonies of several

w tnesses which | credit establish that Andrews noted that

114. | specifically do not construe as such Santiago Godi nez'
recitation of Andrews' statenent "I want you to work and not stop. |'mgoing
to pay you $5 an hour." Godinez, called as a witness for respondent, was the
only wtness who supplied this version as opposed to Gontreras, Zanora and
Castillo who did not characterize his remarks in that nanner.
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production of certain crops mght be [imted if the Union pressed its denands
too far. By couching his renarks on the negotiations on those terns, Fred
Andrews over st epped t he bounds of permssibl e conduct, and threatened

enpl oyees w th del eterious consequences if they, through their Uiion, insisted
on certainitens in the negotiations. As such, | find that respondent

viol ated section 1153(a) of the Act in this particular. (See, e.g., Avatci

Fans, supra; Mrio Saikhon (1979) 5 ALRB No. 44.)1%

115 Part of the difficulty in analyzing the Andrews' speech is that
whi | e he spoke in Spani sh, several workers testified, that his usage was
sonewhat inprecise. Andrews nmay have conveyed different inpressions by his
I nexact use of the | anguage.
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D THE WIRK STAPS AND THH R REPERAUSS ONS

1. PARAGRAPHS 31, 41 and 42 D SOHARE, REFUSAL TOREH RE AND LGsS OF
SEN QR TY TO LETTUCE HARVEST WIRKERS

a. Facts
1) The Wrk S ops

In the fall of 1979, respondent's workers in all classifications
and in both locations engaged in a series of intermttent work stoppages. The
st oppages commenced duri ng the week of October 15 in Bakersfield wth the
tractor dri vers,ﬁ/ irrigators, and shop and nai nt enance enpl oyees, and
occurred on Cctober 15, 17 and 18. Thinning crews in Holtville, as well as
tractor drivers there, picked up the banner and engaged in stoppages of their
own on (ctober 29, Novenber 2, 9, 12 and 14. 1

Bakersfield lettuce harvest crews 1, 2, 5 and part of O ew 3 engaged
in stoppages on Novenber 2, 8, 9 and 12. The participation in these activites
by the lettuce harvest crews enunciated above resulted in their being

118)

"repl aced" on Novenber 13, their being refused rehire, in the main, when

they applied for work in the Decenber Inperial Valley |lettuce harvest, and in

119/

the loss of their "seniority” wth the respondent. It is these acts

o 116. The tractor driver stoppages are treated el sewhere,
principally in the di scussi on concerning paragraph 13 of the conpl aint.

117. O Novenber 17, many nenbers of the thinning crews also did

not cone to work. This gave rise to the allegation contained i n Paragraph 43
of the conpl ai nt.

118. General Counsel alleged that they were actual |y di scharged.
119. As will be seen, the loss of seniority neant not only that

workers lost their right to be rehired, but also lost eligibility for certain
conpany benefits.
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whi ch were alleged in Paragraphs 31, 41, and 42, respectively, of the
conplaint as violations of sections 1153(a), (c) and (e) (Paragraph 42).

Al of the aforenenti oned stoppages assuned a simlar pattern.
Vrkers woul d report on a given day, work for about three to four hours, then
wal k off the job. As can be seen froma review of the history of the
negoti ations, they coi ncided with the resunption of bargai ning on Gctober 16
between the conpany and the Lhion. They were desi gned@/ to put pressure on
the conpany to sign a coll ective bargai ni ng agreenent, but beyond t hat
vague12—1/ object, no specific series of denands were nade evident as the aim
of the work actions.

Santiago Godinez, a thinning crew enpl oyee and crew representative
fromthe Inperial Valley, was the sole wtness testifying about the conplicity
of the Lhion in the stoppages. He spoke of neetings at the Uhion hall during
the fall of 1979 conducted by Marshall Ganz, a nenber of the Unhion's Board of
Orectors. The work stoppages were discussed, Ganz telling the
representatives that they were necessary to "let the conpany see that we are
united wth the workers fromBakersfield." Godinez added that Ganz advi sed
representatives that the purpose of the work stops was to put pressure on the
conpany so that they would sign a contract, and that there was no other way to

do this but to stop for

_ 120. The reasons for the | ettuce harvest worker stoppages are
di scussed at greater |ength bel ow

121. The terns of the agreenent were as yet unsettl ed.
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an hour or a day. The stoppages were planned on the day before they were to
take place. Gunz would al so informrepresentatives about the stoppages in
Bakersfield, while individuals titled "coordi nators"” by Godi nez woul d di scuss
what was happeni ng during the course of negotations.

Ann Smth stated that the Unhion need not approve economic action that
is taken by workers in a particular situation where there is no issue of the
paynent of strike benefits. The Uhion Executive Conmttee "sanctions" strikes
in those particular situations after there has been a strike vote taken by the
nenber ship. No evi dence was presented that the Uhi on di savowed the stoppage.
Hence, it nay be inferred, based on Godinez' testinony, that the Lhion took no
snal | part in encouragi ng and organi zi ng these work acti ons.

Many | ettuce harvest workers testified about their participation in
the stoppages. The followng is a brief synopsis of sone of their testinony.

Quadal upe Ji mnez, enpl oyed by Sam Andrews Sons during the 1960' s,
recormenced working with the respondent in 1974. He worked continuously in
the lettuce and nelons, both in Holtville and Bakersfiel d, through Novenber
1979. In January of 1979 or early February, Jimnez was el ected to be a

nenber of the negotiating comittee. 122/

122. Jimnez stated that his forenan, Angel Avila, was present when
Jimnez was el ected, and that he woul d di scuss negotiations wth the worker.
During one of these discussions Avila allegedly stated that the Uhion was only
naki ng arrangenents for itself and not the workers. General Gounsel sought to
utilize testinony of this type as proof of respondent's ani nus.
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Curing the fall lettuce harvest, neetings were held by the
negotiating coomttee prior to each of the stoppages to discuss the stoppages
and determne the tinme that each woul d take place. Jimnez noted that at the
neetings the workers stated that they did not wsh to go on a full-blown
strike, but rather decided to halt work tenporarily and return to work on the
next day. He enphasized that the workers w shed only to stop work for a few
hours, but al so wanted to work for a few hours.

After the first stoppage, which Jinenez testified was two
to six days after the arrival in Bakersfield of Felipe Gozco and his

crewﬁl Jimnez was asked by his foreman to give a reason for

the stoppage. Jinenez allegedly told himthat the stoppage was in order to
obtain a definite date for negotiations, that there had been a long ti ne
bet ween negoti at i ons.12—4/ Avila allegedly stated at that tine that he knew
that the Union did not want to negoti ate.

Jinenez noted that the stoppages were called for a nunber of reasons.
However, the particul ar purpose of each stop, if such existed, was uncl ear.
Among those things outlined by Ji nenez whi ch pronpted the stoppages were the
failure of the conpany to hire certain individuals in Bakersfield, that the
workers wanted definite dates for negotiations, that they were protesting the

firing of a particular individual which took place in April, and that the

_ - 123. The arrival of Qozco's crew alleged to be "late" and hence a
violation of the Act, is discussed supra. Sone wtnesses, as wll be
di scussed, sought to justify the stoppages on this "late" arrival.

124. Jinenez, as a nenber of the negotiating conmttee,

shoul d have been aware that there was a session on Cctober 16, and
anot her session was planned for the begi nning of Novenber.
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workers wanted a contract. Jinenez also noted that during the course of the
stoppages he had in mnd a nass firing which allegedly took place in 1974 as
providing a rational e for them

Jinenez stated further that the stoppages were organi zed as a
protest, that the conpany had been guilty of certain "injustices". However,

t he wor kers needed the noney and so therefore woul d work for several hours on
the day of each stoppage rather than striking on a nore fornalized basi s.
Jinenez al l egedly discussed wth Avila the pay rates of the conpany, that

ot her conpani es were paying nore and that there was a problemw th retroactive
pay. These issues also played a part in fonenting the stoppages. Jinenez
want ed sonething that woul d guarantee to the workers that they woul d not be
fired, that wage rates woul d be witten down and al so guaranteed: in essence,
he w shed that a contract be signed.

Ruben Lusano, crew representative for Gew 2 working under Ranon
Hernandez, al so recounted his participation in the four work stoppages whi ch
took place in Novenber 1979 in Bakersfield. He stated as the reasons for his
participation in the stoppages that the conpany had altered the seniority

. , : 125/
systemi nvol ving his co-workers; =—

that they had changed the "standards for
negoti ations" by increasing wages w thout signing a contract; that the
negotiations had taken too long a tine, that after 10 nonths no agreenent had
been reached.

Acrewrepresentative fromVillamoor Garcia' s crew (Gew 3), Felix
Magana, |ikew se testified regarding his participation in the four work

stoppages. nh the date of the first work stoppage,

125. This again refers to .the "late" arrival of Qozco's crew
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Magana expl ained to a group of F lipinos who conprised a portion of his crew
that the workers were protesting. Anong the itens that he enunerated to them
according to this testinony, was that he wanted the conpany to fix a date for
negotiating, and that the conpany was violating seniority rules when it
started anot her crew which had | ess seniority than the crew of Felipe O ozco.
He al so stated that the protest was a voluntary one and that he would |ike
their support. Mgana' s foreman, as he testified, approached himand told him
not to go around "instigating people." Migana denied "instigating the people,”
telling Garcia that he was nerely explaining to these workers what the protest
was all about. Magana noted in addition that Garcia told himthat he "shoul d
not have been" a representative.

Magana al so had a series of discussions wth Supervisor Bl Rodriguez
on the days when stoppages occurred. In these discussions, according to his
testinony, he told Rodriguez that he wanted the conpany to cone to an
agreenent wth the Uhion as soon as possible so that there woul d be no nore
probl ens, and that the conpany had acted "in bad faith" by calling a crewto
work in the Bakersfield harvest "out of seniority."

(n cross-exam nati on Magana was questi oned extensi vel y concer ni ng
what he felt were the reasons for the work stoppages. He stated that at a
neeting of workers before the 2nd of Novenber, the reasons that were di scussed
for the stoppages were that the conpany had violated the seniority policy,
that the workers wanted an exact date set for the conpany to negotiate, and
want ed the conpany to renedy what Magana terned di scrimnatory or unj ust

practi ces.
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Magana' s testi nony was shaken somewhat by his admsssion that he had not
attended any negotiating sessions between April and the 7th of Novenber, and
that he knew that at previous negotiati on sessions dates for succeedi ng
sessions woul d be determned. Therefore, the rational e for protesting because
of alack of a negotiating date was seriously undermned since Magana hi nsel f
woul d not be aware that a negotiating neeting date mght al ready have been set

at the session which occurred in Cct ober.ﬁ/

Wen asked about the reasons for the second stoppage in particul ar,
Magano testified that the seniority issue was of prine inportance in that
stop. This problemwas creating a | ot of insecurity anong the workers, and in
order to resolve it he wanted the conpany to reach an agreenent wth the
Lhion. Mgana admtted that one of the nost inportant, if not the nost
i nportant, reasons for the stoppage was that the workers desired a contract
wth the company. This rational e pervaded the stoppage on the 9th, as well as
the one on the 12th. Mgana stated that by the stoppage on the 12th he had
hoped to acconpl i sh the reaching of an agreenent wth the conpany.

Helario Aguilar, a nenber of Felipe Qozco' s crew steadfastly
nai ntai ned the position that the purpose behind the stoppages was that they

were a protest for not hiring that crewgl

126. As pointed out nunerous tines throughout this decision, this
rational e for the work stoppages was not consonant wth the realities of the
actual negotiations schedul e, which the Unhion had full responsibility for
det er m ni ng.

127. S nce he worked for Qozco and was recalled "late," it is not

surprising that to Aguilar, the nost inportant reason for the stops was to
protest the tardy recall of his crew

-134-



A though admtting he participated in the neeti ngs where the work stoppages
were discussed, the only reason that he felt lay behind the work stoppages
was the seniority issue.

Gewrepresentati ve Antoni o A ani z, when questi oned concerning the
reasons for the work stoppages, cited the followng: failure to hire Felipe

Del gadi | | o; 128/ the desire to obtain s better nedical plan; the contention

that his crewlﬁ/ was taken late to the harvest; and that certain of the
FHlipino workers that had arrived were enpl oyed whil e the Mexi cans who cane

. 1
wer e deni ed wor k. 130/

A ani z denied participating in naking the decision to engage in the
wor k stoppages. A though he stated that the desire for a contract was one of
the reasons for the stoppage, he denied that it was the principal reason. By
virtue of the stoppages he had hoped to acconpl i sh the conpany's "taking the
Mexi cans back to worx." However, when asked about the change in the
negotiating date he stated that he was told by the Uhion that the conpany had
changed t he date. 131/

A aniz also noted that he told O ozco the reasons for the

_ 128. Magana al so alluded the failure to hire worker Del gadillo,
but did not connect this to a reason for the stops.

129. A aniz was a nenber of Gozco's crew

130. Aaniz also testified that on the day of the first stoppage, he
told a supervisor naned "Daniel " that the reasons for the peopl e stoppi ng were
that the conpany "had changed the date of negotiating" and had "viol ated the
seniority rights of the Mexicans as they arrived."

131. Athough he attended a negotiation session in Qctober, he coul d

not recall what was discussed at this session. Aaniz is placed the date of
this negotiating neeting as Qctober 16t h.
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work stoppage, to wt: the "violations" that the conpany was commtting by
not taking a "conplete" crewand his wsh that the conpany set a date for
negotiations. However, A aniz had executed a decl arati on whi ch set forth that
the stoppage on the second of Novenber was due to the fact that the conpany
had not signed a contract. He attenpted to explain this seemng inconsi stency
by stating that on the day the declaration was witten the peopl e were very
frightened because the police were at the canp trying to renove them and al so
that they were threatened wth arrests. Neverthel ess, the date when the
decl aration was actual |y executed was on the 8th of Novenber.

Sgnificantly, apart fromthe randomconversati ons whi ch these
enpl oyees and others had w th supervisory personnel, no formal presentation of
wor kers' dermands was served on the conpany, either in the fields on at the

bar gai ning tabl e. 132/

2) The "Repl acenent” of the Lettuce Harvest \Wrkers

Fol | ow ng the stoppage on Novenber 12, respondent resol ved t hat
it could no longer tol erate the actions of certain nenbers of its |ettuce
harvest crews who participated in the work stops. Don Andrews stated that the
final decision to repl ace workers who had engaged i n work stoppages was nade
on the last day that they failed to performtheir normal work. He di scussed
wth Eddie Rodriguez the possibility of obtaining replacenents, and al so

procured advice regarding the situation fromBob Garcia, Tom Nassif

132. (Gonspi cuously absent fromthe testinony and negotiating notes
of the participants in the negotiations was any nention of the work stops.
The "late" recall of Oozco' s crewwas not specifically discussed.
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and Don Dressier, an attorney with the Wstern G owers Associ ati on. Andrews
had consi dered repl aci ng workers when the stoppages first began. He felt the
conpany was approaching a situation where it had to replace its workers in
order to get the crop packed, since the conpany had al ready started to
experience | osses and custoner dissatisfaction. Andrews felt that the brokers
that it usually did business wth were not able to obtain the products from
the respondent that they needed for their businesses, and that therefore they

woul d go el sewhere to obtain them 133/

n the norning of Novenber 13th in the yard at the conpany | abor
canp, the forenen, second forenen and workers were gathered. The forenmen had
been tol d by supervisor Rodriguez to wait, since no one was certai n what was
going to take place on that day. For their part, the workers were dressed for

work and ready to go back to the fiel ds.1?’—4/

133. According to Andrews, lettuce is generally sold on the day whi ch
it is harvested. The lettuce is cut according to the orders received by the
conpany on a given day, wth the idea of not having any lettuce | eft over at
the day's end. There are, to sone neasure, a degree of advanced sal es, where
a contracted price is agreed upon by the buyer a week or two in advance of the
purchase. There is also a certain group which orders its lettuce a day or two
previous to the actual harvest of that |ettuce. However, 60 to 80 percent of
the lettuce that is sold by the respondent is sold by about ten o' clock in the
morning on the actual day of its harvest. Thus, the inpact of the intermttent
work stops is severely enhanced. Respondent's nanagers project, on the basis
of field productivity and | abor force capability, at the conpany nay sell in
agiven day. It coomts itself early that day to provide a certain volune to
its custoners. |If workers walk out after several hours, it obviously cannot
fill those orders which it has coomtted itself to.

134. General (ounsel argues that the stop on Novenber 12 was the

"last" one. To the contrarx, the evi dence shows there was no indication from
workers or the Uhion that the work stops woul d cease.
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Antonio Alaniz and ot her workers stated on the day
follow ng the last work stop, despite the fact that they had gotten ready for
work, the forenman arrived with checks for the crews, informng the peopl e that
t he busses woul d cone to bring themback to Cal exi co, that the work had ended
in Bakersfield, and that the workers shoul d give themtheir hone addresses
since, if the conpany needed themfor the harvest in the Inperial Valley they
woul d be called to work. Qozco, according to Alaniz, declined to tell the
workers that they had been fired, but rather told themthat they had been
repl aced.

Smlarly, Horencio Val dez and the other nenbers of his crew were
told by their forenan, Angel Avila, that they had been repl aced, that the
conpany woul d recall the workers when it needed them and that the workers
shoul d put their nanes and addresses on sheets distributed for that purpose.

Felix Magana stated that on Novenber 13 he got ready to go to work,
that the busses which usually took himto work did not arrive, and that he
went wth sone fellowworkers to a field where respondent was engaged in
harvesting operations. Mgana testified that he presented hinself at the
field in order to seek enpl oynent. Wen the workers arrived at the field in
their, cars, supervisor Rodriguez and several police officers spoke with the
group. Rodriguez told the workers that they had been repl aced, that they coul d
no | onger have any work. Magana asked Rodriguez if the workers woul d be
fired, to which Rodriguez responded "No, the workers had not been fired, they
had been replaced." Mgana then asked Rodriguez for a layoff notice.

Rodri guez responded that the
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workers were not laid off, and instructing police, said that he did not w sh
totalk to the workers any nore, that they woul d be arrested for trespassing
inthe event that they did not |eave the field.

Ruben Lusano al so testified that on Novenber 13, he and his co-
workers prepared to go to work. They waited at the canp for the busses which
custonmarily brought themto the work site. A about 8:00 a.m that norning,
Lusano' s foreman arrived and began distributing paychecks. "The forenman told
us that there was no nore work, that the workers had been repl aced, and the
conpany woul d call themwhen they were needed.” He al so asked each worker to
wite their nane and address so that the conpany woul d recall the individual
wor ker when they needed t hem

Lusano and other crew representatives held a neeting that norning to
di scuss the situation. Two chartered busses arrived at the canp in order to
transport the workers back to Cal exi co. Lusano spoke w th Eddi e Rodri guez
that norning and told himthat the workers were not going to nove until they
got sone information either froma Uhion representative or froma state
enpl oyee concerning their particular legal situation. Rodriguez responded
that the busses would | eave in two nore hours. None of the workers took the
busses on those days, and the busses left the canp between two and three
o' cl ock.

n Novenber 13th, Guadel upe Jimnez |ikew se prepared to go to work.
That norni ng the busses which took workers to the field did not arrive at the
| abor canp where Ji nenez was boarding. Instead, different, "fancier" busses

arrived along wth the forenan
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Avila, who appeared with the workers' paychecks. Avila, according to Jinenez,
then asked the workers to give himtheir nanes in order that they mght be
recall ed to work when the harvest recormenced in Holtville. He also inforned
the workers that they had been replaced and that there woul d be no nore work
for themin Bakersfield.

n the next day,@/ the workers went to the fields in their own cars
rather than on the busses to see if they were going to get work. Later that
day, Eddie Rodriguez and the police arrived. Rodriguez, after being asked if
he was going to give themwork, inforned the workers that they did not have
any work, that they were repl aced.

Rodriguez hinsel f testified that he explained to the forenen on
Novenber 13 that they shoul d take the names, social security nunbers and
addresses of all of the workers, put the date and hour when they si gned up,
and informthemthat they had been repl aced, that the conpany woul d cal | them
back when needed.

The workers were sonewhat reluctant to give their nanmes and addr esses
since sone of their representatives, fearing retaliation by the conpany, told
themnot to give the informati on. However, after they were apparently
convi nced by conpany personnel that the taking of the Iist was for purposes of
calling peopl e back to work, enpl oyees signed up on the |ists.

In summary, as of Novenber 13, 1979, respondent repl aced

135. Several workers testified that they did not |eave respondent's
canp on Novenber 13 as instructed, but instead renained for three or four days
after Novenber 13. Nb arrests were nade, nor were workers forcibly ej ected
despite the presence of police officer on those days.
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all of the workers in Gews L (Avila), 2 (Hernandez), 5 (Qozco) and sone of
the workers in Gew3@/ (Garcia). After that day, four crews worked in the
lettuce harvest in Bakersfield until it ended on Novenber 24" These crews
were under the direction of V. Garcia, Mctor Mllafuerte, Edw n Gl apon and
Geor ge Mar uga.

After the wal kout on Novenber 12th, Rodriguez decided to hire these
two new crews. Mruga and Gal apon's crews each contai ned about 7 trios of new
wor kers when they began on the 13th. 137/ Maruga had been wor ki ng under Garci a
as a packer prior to the 13th, whereas Gal apon was not enpl oyed by respondent
before that tine. Sone additions to these crews nay have been nade on the
foll ow ng day. Foreman Garcia' s crew enpl oyed 12 to 14 additional peopl e after

the 13th.

136. Rodriguez testified that none of the | oaders and cl osers for
Gewl, 2 or 5 continued working after their crews stopped on Novenber 12th.
Testinony fromthese | oaders, principally Raynond Gnzal ez, was to the effect
that despite their crews' stopping during the course of the various work
st oppages, the loaders renained in the field and continued to load all of the
boxen that had been packed until there were none renai ning. Gonzal es
nmai ntai ned that he asked for work despite the stoppages, but was not able to
"bunp" anyone fromworking wth a crewthat had not stopped. Previous Teanster
contracts did not recogni ze bunpi ng rights.

There was sonme question in the record as to whether or not the
| oaders had "participated’ in the work stoppages. Technically speaki ng, t hey
did not stop work wth everyone el se. However, the | oaders woul d not be paid
for any boxes which they did not load. The inference thus arises that the
| oaders, wishing to get paid for as nuch as theK coul d before a stop, |oaded
what was available to .|l oad and then ceased working. Aternatively, since
their function is an adjunct to the packers and cutters, they did not have
control over the situation and consequently could not determne for thensel ves
whet her 01 not they would or woul d not stop or wthhold their labor. In
short, insofar as the | oaders were concerned, there was no direct
nmani festation of their wllingness to participate in the stoppages.

_ 137. Maruga and Gal apon both recruited the peopl e needed to fill out
their respective crew conplinents.
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3) Refusals to Rehire in Inperial Valley;
Loss of Seniority

Nuner ous wor kers who participated in the work stops testified
that at or near the begi nning of respondent's Inperial Valley |ettuce harvest
season on Decenber 3, when they attenpted to secure enpl oynent for that
season, they were not rehired.

The wor kers sought work at the Shoppi ng Bag Market in Cal exi co, where
crews had in the past assenbl ed before going to work; 138/ at "H Abol," the
sitein Holtville were workers assenbl ed to be taken to the fields for the
1979 season; and at the fields thensel ves. They would attenpt to, or actually
succeed in, talking wth forenen. The response that there was no work
available for themwas practically universal at this tine.

The evi dence denonstrated that the conpany observed a seniority
policy of a sort, inthat it generally hired workers who had been enpl oyed by
it in prior seasons. The conpany seniority policy, according to Eddie
Rodri guez, was explained in witing in the conpany personnel handbook. This
bookl et, prepared in md-1978 by personnel consultant Seven Hghfill and Don
Andrews, sets out that enpl oyees acquire seniority after working for 30 days
wthin a 90-day period. Rodriguez stated that the personnel bookl et was
prepared to repl ace the expired Teansters contract which termnated in 1978.

Seniority is. determned by crop, by location, and by crew It mght

be possible for a workers to have separate seniority for

138. Respondent, as discussed supra, discontinued all bus service
fromthis location to the field.
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| ettuce and nel ons, e.g. ,@/ and al so separate seniority in Bakersfield and

Holtville. A though there is sone interchange between Bakersfield and
Holtville, not all of the individuals who work in one location are enpl oyed in
the other. Generally, however, all of the forenen who work in Bakersfield
also work in Holtville. It is also possible that the conpany coul d swtch an
i ndi vidual fromone crewto another, in which event the worker woul d acquire
seniority inthat cree GewNod. 1, or Avila s crew happened to have the
nost seni or enpl oyees. Wen enpl oyees are laid off, crews are not broken up
or reorganized. Breaks in seniority are caused by quitting enpl oynent or by
bei ng di scharged, but seniority would not by broken for an excused | eave of
absence.

Rodriguez testified that ordinarily inthe Inperial Valley there are
four crews working in the lettuce harvest. The foreman of each crewis as
follows: Angel Avila (Oew1l), Felipe Qozco (Oew?2), MIlanor Garoia (Qew
3), and Mictor MIlafuerte (Oew4). Each forenan has an assi stant (Franci sco
Araya/ Oew 1; Manuel Qitz/ Qew 2; Franci sco Verduzco/ Oew 3; Ruben
Qi hius/Gewd4). 1In 1979, the lettuce harvest began in the Inperial Valley on
Decenber 3rd wth the crews of Avila and O ozco commenci ng the operati on.
Wther, a fewdays, Gew 3 was put to work, wth Gew 4 bei ng enpl oyed
approxi natel y one week later than that. An additional craw worked under the
foremanshi p of S non Anaya and his assistant Ranon Hernandez. This crew QOew

5, began working after the first of the

139. Technically, the nelon season is ordinarily not |ong enough for
3 worker to acquire seniority for the purposes of becomng eligible for
certain benefits.
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year, and worked for approxinately 3 weeks.

For the first tine in approxi mately ei ght seasons, respondent grew
and harvested cabbage in the Inperial Valley. Two crews were hired. The
cabbage harvest season began i n md-Decenber and progressed over a five or
si x-week period. The head foreman in the cabbage was nanmed Sammy (bai. None
of the people who worked in the lettuce in Bakersfield were hired to work in
t he cabbage. 140/

Rodriguez testified that he has overall responsibility for hiring and
that year determned who woul d be forenen. He does not usual ly hire workers
but relies principally on his forenen to performthis task. Rodriguez
determnes the nunber of crews needed for the harvest and al so when the
harvest is to start and when it is to finish. Wen the harvest season
commences, Rodriguez inforns each forenan personal |y or by tel ephone how nany
peopl e are needed for work. Respondent prepares a list of enpl oyee nanes
whi ch Rodriguez stated are conpiled on the basis of "seniority.” If not
enough workers are avail abl e, the foreman recruits enpl oyees needed to fill
the crews. It is the foreman's responsibility to |locate the persons naned on

the list and informthemthat work i s avail abl e.

Forenen use different nethods for assenbling their crews.

140. Several workers testified that cutting cabbage, though simlar
to cutting lettuce, is easier. For exanple, workers Felix Magana stated that
cutting the cabbage was easier, since it did not have to be as well trimmed as
lettuce. In terns of packi ng, the cabbage did not need to be sized and
counted but rather that the boxes of cabbage were determned full according to
their weight, not their nunber. General CGounsel argued that those workers who
were repl aced i n Bakersfield shoul d have been put to work in the cabbage. The
record does not indicate, however, that such workers wanted to work in the
cabbage since it appears that the work is |less remunerative than work in the
| ettuce, and the positions are not direct equival ents.
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Miliamor Garcia, for exanple, contacts one person fromhis crewwho lives in
a given area, and has that person, in turn, notify other crew nenbers from
that area about the availability of work. Angel Avila, on the other hand,
goes to the "water tank"” near the Merican border, or the Shoppi ng Bag nar ket
in Cal exico, and seeks his crew nenbers out to informthemof work. 141/

Regarding the Inperial Valley seniority lists thensel ves, workers,
according to conpany policy, are eligible for placenent on the |ists when they
acquire seniority by working thirty days in a ni nety-day peri od. 142/
Seniority is carried fromyear to year.

Forenen, prior to the harvest, are generally given copies of an
eligibility | ist.ﬁl For the Decenber 1979 | ettuce harvest the fol | ow ng
priorities were established regarding eligibility for Inperial Valley
enpl oynent :

1. Those who had Inperial Valley seniority who did not participate
in the Bakersfield \AaIrTE- outs (including those who had not gone to
Bakersfiel d);

2. Those who had conpl eted the | ettuce harvest in Bakersfield
(repl acenent crews);

3. Those who had participated in the wal k-outs, who had | nperi al
Vall ey seniority, and who al so pl aced their names on the Novenber 13
sign-up sheets; and

_ - 141, Apparently, workers learn through the "grape vine" that
Avilawll be at a given location hiring harvest personnel.

142. S nce the Bakersfield | ettuce harvest is not |ong enough, nmany
workers though technical ly not having acquired "seniority" for the purposes of
receiving benefits, are generally hired back if they worked at |east fifteen
days in the previ ous season.

143. Garcia did not obtain such a list. However, Rodriguez read a

list of eligible enployees to Garcia over the tel ephone. Garcia displayed a
thorough-going famliarity wth those Wo had previously worked for him
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4. Th&)g,?/ who did not sign the Novenber 13 lists, and al so new
hires. —

That hiring was done in this manner and in the aforestated order for

that season is essentially not in (11|i4§/put e, being confirned by nunerous
w tnesses for the General (ounsel .——  Forenen for that season were given the

eligibility list for their particular crew None of the peopl e who had
participated in the wal k-outs were naned on this list. Oice the nanes on that
list had been exhaust ed,

144. The eligility lists for the Inperial Valley 1979 harvest had
the names of the st olopage participants deleted. In the event they were to be
hired, reference would be nade to the rehire lists, wth the nanes bei ng
called in the order in which they appeared.

145. Respondent did hire a nunber of new enpl oyees. However, they
were hired on an intermttent or casual basis. Testinony reveal ed that each
day peopl e appear at the fields seeking enpl oynent. They are enpl oyed on a
sporadi c, as-needed basis. The conpany cl assifies these enpl oyees as
"floaters,” "wnd rowers,” or "boosters.” Hoaters fill in as needed in the
event that soneone gets tired, wants the day off or is sick. Hoaters are
enpl oyed both as cutters and packers and as |oaders. Wnd rowers are paid on
an hour{l\x basi s, approxi mately $5.00 per hour, as opposed to a | ettuce harvest
cutter who woul d earn about $15.00 per hour. Wnd rowers nove the cartons of
| ettuce one row closer to the truck which cones in to pick up the cartons as
they are | oaded. The reason for doing so is that when | ettuce fields are wet
the trucks will not be able to go through the roads nade in the field. The
| ettuce therefore is loaded onto a trailer pulled by a tractor instead. As
the tractor goes throught he fields, it runs over the lettuce. In order to
save the lettuce not harvested, cartons are noved closer to the truck so that
the nunber of trips through the fields is mnimzed. Wnd rowers therefore
are not used all of the tine, but are enpl oyed particul arly when the fields
are wet or if there are second cuttings being perforned in the field. Two or
three peopl e may w nd row dependi ng on the size of the crew

A booster is soneone who takes soneone el ses pl ace tenporarily, for
anything froma full day to nerely a couple of hours. A booster generall
hel ps wth | oading, and sometinmes wth closing, taking the place of a worker
who is tired. Boosters ordinarily would work | ess than a day, as opposed to
floaters. A booster waits at the edge of the field and is generally put in by
soneone that he or she knows in the crew The forenan is notified, then the
booster is placed on the payroll.
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foremen were at liberty to hire fromthe "preferential hiring" (Novenber
13} lists. 149

Respondent contends that the procedure thus outlined was in keepi ng
wth the general rule that non-otrikers and pernmanent repl acenents are
entitled to priority in hiring over "economc strikers,” who are not entitled
to repl ace "permanent enpl oyees. "

Respondent consistently followed a simlar hiring procedure for the
spring 1980 Bakersfield |l ettuce harvest. For that harvest, Respondent had
drawn up a seniority list on the instructions of Eddie Rodriguez. The |ist
was conpil ed on the basis of the followng criteria. The first people listed
were those who worked in the spring 1979 season in Bakersfield and who had not
participated in the wal kouts in the fall of 1979. 1471 The next group to be
included on the eligibility list or seniority list would be those who had
worked in the 1979 fall lettuce harvest and who had not wal ked out, and al so
those who had finished or worked in Holtville during the wnter 1979-80. The
next group to be included on the list were those individual s who had worked in
Holtville in 1979-80, including those who had wal ked out in fall 1979 in
Bakersfiel d, but who had been rehired in Holtville. Followng this were
peopl e who had worked and finished the Holtville season and who had not wor ked

in Bakersfield in either the spring or fall of 1979.

146. In fact, Angel Avila hired several enployees fromchat |ist.
| n January anot her harvest crew was forned under Renon Hernandez and S non
Araya (Oewb5). Mst of these workers cane fromthe preferential hiring |ist.

147. The list woul d thus include those peopl e who had not worked at
all in Bakersfield inthe- fall of 1979.
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General ly, these individual s woul d have to had worked for at |east 15 days in
Holtville. The next group to be considered woul d be those individual s who had
been invol ved in the wal kouts in Bakersfield and who had not worked at all in
Holtville. These nanes were not to be on the eligibility list but were

contai ned on a separate list for preferential hiring that had been used
previously by the conpany. The lists were to be prepared for all the crews,
including Gew 1l (Avila's crew), Gew?2 (Felipe Qozco's crew, Gew 3
(MIlamor Garcia), Oew4 (Mctor MiIlafuerte), and Gew 5 (Ranon Her nandez) .
Four crews were actually used in Bakersfield in the spring 1980 season.

The forenen were instructed to hire peopl e as they appeared on the
lists. If nore peopl e were needed the forenen were to hire themoff the
preferential hiring list. Al crews were to start wth approxinmately 8 trios
or 24 people. Another list was nade up for |loaders using the sane criteria
for placenent on the list as was utilized for the cutters and packers. Wen
the list was made up, instructions were al so given by Rodriguez to put down
the nanes of those individual s who had worked 15 days or nore in prior
seasons.

As concerns the "loss of seniority,”" it is essentially undi sputed
that workers who participated in the stops lost their "seniority" in the sense

of being anong the group first considered as eligible for reenpl oynent.w/

148. Wrker Remigio Gonzal ez testified that he was told by forenan
Avila that he would not be hired for the Inperial Valley harvest since all the
ones who were "fired" in Bakersfield "lost their seniority.”
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Don Andrews testified that workers who had participated in the work
stops woul d lose seniority rights only insofar as hiring was concerned, but
they woul d not | ose other benefits, like paid vacations. Andrews' testinony
Is belied by the actual circunstances, i.e., that workers who did return to
work in the Inperial Valley were not paid for the Christnas and New Years
hol i days. Andrews admtted that he had di scussed the issue of vacation pay
(as opposed to holiday pay) wth conpany personnel, perhaps Bob Garcia and the
payrol |l clerk or a foreman, and stated that these workers did receive their
vacation pay. Respondent provides vacation benefits based on a formul a
proportional to the nunber of years of service wth the conpany. For exanpl e,
after four years of enpl oynent, workers earn doubl e the starting vacation
benefit. It isinthis specific instance that an incident to seniority was
not |ost by those who took, part in the work stops.

It is clear, therefore, that "seniority" was lone in that
participants in the work stops lost their rehire priority states. Qice they
wor ked the requisite nunber of days however, they able to reacquire that

st at us.

- 149-



b. The Wrk Soppages and Their Aftermath: Legal Analysis and
(oncl usi ons

dJ the multitude of issues presented by this case and the conpl aint,
none is nore central than a consideration of the work stoppages engaged in at
various tines by various groups of respondent's workers. Concl usi ons
regarding the nature of such stoppages directly effect six allegations in the
conpl aint and have a tangential relationship to three or four others.

As previously noted, the record evidence reveal s that on no | ess than
10 separate occasi ons, distinct groups of respondent’'s enpl oyees engaged in
intermttent work stoppages, that is, presenting thenselves for work in the
norning, working for a portion of the work day, and then wal king off the job.
The enpl oyees woul d return on the day fol |l ow ng and woul d seek to resune their
enpl oynent. Mre specifically, by way of recapitulation, during the week of
Qctober 15, 1979, there were three distinct stoppages by the tractor drivers
i n Bakersfield occurring on Gctober 15, 17 and 18. Irrigators and shop
enpl oyees joined in these stops. Tractor drivers in the Inperial Valley
engaged in work stoppages on Cctober 29, Novenber 2, 9, 12 'and 14. Lettuce
harvest crews engaged in stoppages on Novenber 2, 8, 9 and 12. The thi nning
and weeding crews in the Inperial Valley engaged in stoppages on Qctober 29
and Novenber 9, 12 and 14.

The facts further denonstrate that nine tractor drivers were laid
off in Bakersfield on Gctober 19, wth the layoff being all eged as a viol ation
of Sections 1153(a) and (c) in paragraph 13 of the conplaint. The layoff of
the Bakersfield lettuce crews was alleged as a violation of 1153(a) and (c) in

par agraph 31 of the
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conplaint, and later the repercussions of such layoffs, including the failures
and refusals to hire and | oss of seniority, were alleged as two additi onal
violations. The |ayoffs of two tractor drivers in the Inperial Valley, Jesus
Lopez and Jesus Medina, were alleged as violations of the sane sections of the
act followng their participation in the work stoppages in the week of
Novenber 15th. On Novenber 17th, while technically not a work stoppage in the
sense of enpl oyees arriving for work, performng their duties for several

hours and then wal king off the job, thinning and weedi ng enpl oyees in the
Inperial Valley sinply did not show up for work on that date in order
ostensibly to appear at the inauguration of a Uhion office in Cal exico.
Further, lettuce harvesting crews engaged in a work stoppage in January 5,
1980, and recei ved warning notices therefor. Such was alleged as a violation
of Section 1153(a). The stoppages were indirectly related, according to the
testinony of several wtnesses, to additional allegations involving
"unilateral [changes in] past practice regarding | oan paynents"; unil ateral
changes regardi ng screens bei ng pl aced on busses; alleged threats of

di scharge; and "deliberate" failures to lay off thinning crews.

Uoon review of the record, there can be little doubt that the root
cause of the series of work stoppages in ctober and Novenber was economic in
nature and | so find. A though there was sone testinony regardi ng the notion
by sone participants in the work stoppages that one of the reasons for such
stoppages was the failure to recall the crewof Felipe Qozco in the proper
order to work in the Bakersfield | ettuce harvest, the overwhel mng bul k of the

evi dence poi nts to the conclusion that nost peopl e who engaged in
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t he stoppages and who testified understood that the purpose of the stoppages
was to put pressure on the respondent in order that it sign a collective
bar gai ni ng agreenent.lﬂg]

Sone witnesses testified that one of the reasons for the stoppages
was to force the conpany to set a date for negotiations. This rationale is
hi ghly inplausi bl e for a nunber of reasons. Respondent earnestly attenpted to
get negotiations noving prior to the coomencenent of the Bakersfield | ettuce
harvest in the latter part of Qctober. The Uhion, on the other hand, dragged
its feet in setting negotiating dates, apparently because it was not certain
who woul d be assigned to negotiate wth the conpany. A though respondent
attenpted to set a neeting date foll ow ng the negotiating session on July
30th, no Unhion negotiator nade hinsel f or herself available until QGctober
16th. The Whion negotiator cancelled a neeting tentatively set for August
7th. As Nassif's letter to Paul Chavez of (ctober 2nd reveal s, respondent's
representative still understood, as of that date, that Chavez woul d renai n
responsi bl e for negotiating on behal f of the Lhion. It was not until several
days thereafter that Nassif learned of Smth's assignnment to assune prinary
responsibility for the Uhion in the negotiations. Thus, although the Union
nay have told its workers differently, it is clear that they were in no snall
neasure responsible for the delay in setting negotiating dates. Further
del ays were occasi oned by the Lhion's "changing of the guard': Smth

expressed | ack of

149. Parenthetically, it should be noted that the stoppages engaged
in by the tractor drivers in Bakersfield took pl ace before the recall of
Gozco's crew and therefore they could not use that as a rationale for their
particul ar stoppages.
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famliarilty wth the status of the negotiations, and her admtted dearth of
communci ations with the forner negotiator created a situati on where a good
deal of duplication took place in terns of exchanges of infornmation and
proposals. Additionally, the alleged failure to set negotiation dates coul d
not have been a | ogi cal reason behind the work stoppages occurring on the
15th, 17th and 13th of Qctober, since a negotiating session was hel d on
Cctober 16.  Likew se, work stoppages occurred on the heel s of the negotiating
session of Novenber 7th, said stoppages taking pl ace on Novenber 8, 9 and 12.
Thus, little credence can be attached to this proffered rational e.

Anot her reason given for engagi ng i n the work stoppages was the
alleged failure of the conpany to recall the harvesting crew of Felipe Qozco
in the proper sequence to the Bakersfield harvest. For reasons set out in
anot her section, since | have concluded that the recall of this crewdid not
in any way constitute an unfair |abor practice, even assumng that this was
one of the reasons for the stoppages, in no way coul d the stoppages be thereby
transnuted into an unfair |abor practice strike situation. The recall of the

Qozco crewwas a fait acconpli by the tine the harvest crews engaged in the

stops. |If the workers were in fact protesting the recall of this crew
repeat ed stoppages could in no way renedy the situati on, beyond per haps
getting an assurance fromthe conpany that it would not occur again in the

fut ure. 150/ As not ed above,

- 150. Fomthe testinony of sone workers it mght be inferred that the
execution of a contract woul d renedy the problemthey believed created by
respondent's arbitrary recall of its crews by fornallzing the seniority
system
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stoppages engaged in by the tractor drivers in Bakersfield antedated any
recall of crews to that area.

In sum therefore, and in keeping wth the overwhel mng bul k of
testinmony fromenpl oyee participants, the work stoppages were pronpted by
econom c considerations, i.e., attenpts to put pressure on the respondent in
the course of negotiations so that they woul d sign a col | ective bargai ni ng
agreenent. Testinony by nunerous workers, including those who were nost
active in participating in concerted activities, points to that inescapable
concl usion. Anong these enpl oyees were Quadal upe Ji nenez and Fel i x Magana,
who said the nost inportant reason for the stoppages was to get a contract,
and Antonio Al aniz, who signed a declaration at or near the tine of the work
stoppages to that effect. As was aptly pointed out in respondent’'s brief,
nore than half of the wtnesses called by the General (ounsel to testify
concerning the work stoppages did not say anything in regard to the rational e
behi nd the stoppages. |f there were any reasons beyond those expressed for
the stops, they were not adduced. Under Evi dence Gode Section 412, a negative
i nference nay be drawn froma party's failure to produce evidence withinits
control or capability which may provide stronger or nore satisfactory
pr oof.ﬁl

After the work stoppage of Novenber 12th, the |ettuce harvest

workers in Bakersfield were told that they were repl aced.

151. (Qadal upe Gontreras fromthe thinning crewtestified that the
pur pose behind her crew s participation in the stops was to put pressure on
the conpany to settle a contract. S mlarly, tractor driver Jesus Lopez
stated as a reason for the stoppages that wages were |ow and they wanted a
contract.
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This conclusion is reinforced by the testinony of a multitude of w tnesses.
Despite repeated attenpts by General (ounsel to establish the contention that
the workers were di scharged and not replaced, no w tnesses, including those
nost active in Lhion affairs, stated that they were tol d anyt hing but that
they were repl aced.

Both the Uhion and General (ounsel are attenpting to overturn well-
establ i shed National Labor Rel ations Board precedent to the effect that
intermttent work stoppages are not considered protected activity. The
semnal case in the area of intermttent work stoppages is UAWLocal 232 v.
Wsconsi n Enpl oynent Rel ations Board (1949) 336 U S 245, al so known as the

Briggs-Sratton case. In that situation, the enpl oyees engaged in a series of

26 separate wal kouts in order to pressure their enployer. There, as in the
instant case, the enpl oyer was not inforned of the specific denands or
particul ar concessi ons whi ch the enpl oyees w shed to exact. The Lhited Sates
Suprene Gourt held that the legislative history of Section 7 of the NLRA (the
counterpart to Section 1152 of the ALRA) recogni zed that the right to strike
was not an absol ute right, but was subject to certain [imtations. Further,
not all concerted activities were protected. Specifically, the intermttent

wor k st oppages whi ch were at the basis of the Briggs-Sratton case were hel d

not to be protected by Section 7. A though the holding in the case to the
effect that a state enpl oynent relations board was not pre-enpted by federal
law fromregul ating or enjoining such activity was overrul ed in the case of
Lodge 76 v. Wsconsin Enpl oynent Rel ations Coomttee (1976) 427 U S 1332, the

proposi tion that
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intermttent work stoppages or partial strikes are unprotected has renai ned

undi sturbed to this dayﬁl

The progeny of Briggs-Sratton enphasizes the continued vitality of

the basic rule that intermttent work stoppages or partial strikes are
consi dered unprotected activity. An enployer is free to discipline,
di scharge, or as here, "repl ace" workers who engage i n such unprotected
activity. The underlying rational e behind the rul e appears to stemfromthe
notion that enpl oyees nust choose between striking and not striking and cannot
be free to regulate their own hours and/or conditions of enpl oynent.

In NL. RB. v. Local 1229, I1BEW346 US 464, 33 LRRM 2183 at 2187

(1953), the Suprene Court stat ed: ". . . an enpl oyee cannot continue in his
enpl oynent and openly or secretly refuse to do his work. He cannot coll ect
wages for his enpl oynent, and, at the sane, engage in activities to injure or
destroy his enpl oyer's business.” In Phel ps Dodge Gopper Products
Gorporation, 31 LRRV 1072 (1952), the National Labor Rel ations Board hel d t hat

t he conpany woul d have the right to discharge the enpl oyees in that case that
engaged in a sl owdown which involved a refusal on their part to work overtine
or participate in incentive production. A 31 LRRM 1074, the Board, noting
that the slowdow or partial strike was unprotected, stated "the vice of the

sl ow down derives in part from

152. The Whion's reliance inits brief on the Lodge 76, case supra,
to stand for the proposition that the Briggs-Sratton case was overturned en
toto, denonstrates a severe msreading of the former. HPainly, the holding in
Lodge 76 was that the pre-enption doctrine did apply to strike or parti al
strike activity, and that state enpl oynment rel ations boards coul d not regul ate
sugh activity inthe face of a national |abor policy directed towards those
ends.
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the attenpted dictation through this conduct of [the enpl oyees'] own terns of
enpl oynent. They are accepting conpensation fromtheir enpl oyer w thout
giving hima regul ar return of work done."

In NL.RB v. Kohler Gonpany (7th Qr. 1955) 220 F.2d 3, 35 LRRM

2606, the Gourt noted that the enpl oyees could not insist on renai ning at work

under their own terns and conditi ons.

V¢ are aware of no lawor logic that gives the enployee the right to
work upon terns sol ely prescribed by him That is plainly what was
sought to be done in this instance. It is not a situation in which
enpl oyees ceased work in protest agai nst conditions inposed by the
enpl oyer, but one in which the enpl oyees sought and i ntended to
continue work upon their own notion of the terns which shoul d
prevail. |If they had a right to fix the hours of their enpl oynent,
It would followthat a simlar r|(r:1ht_eX| sted by whi ch they coul d
prescribe all conditions and regul ations effecting their enpl oynent.
(35 LRRMat 2611.)

That Gourt went on to state that the enpl oyees had two courses upon to them
they could "either continue to work and negotiate, or they could strike. But
. the nen attenpted to do both and this they cannot do."
In Valley Aty Furniture GConpany, 110 NLRB 1589, 34 LRRM 1265 (1954),
enf'd (6th Ar. 1956) 230 F.2d 947, 37 LRRM 2740, the the National Labor

Rel ations Board stated "partial strike activity ... is not entitled to the
protection of the act. The vice in such a strike derives fromtwo sources.
Frst, the union sought to bring about a condition that woul d be neither
strike no work. And, second, in doing so, the union in effect was attenpting
todictate the terns and conditions of enpl oynent. WWre we to count enance
such a strike, we would be allowng a union to do what we woul d not al | ow any
enpl oyer to do, that is, to unilaterally determne conditions of enpl oynent.

Such a result woul d be foreign to the policy objectives
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of the act."
Smlarly, in NL RB v. B ades Manufacturing Gorporation (8th Gr.
1965) 344 F. 2d 899, the (ourt of Appeals for the Eghth Arcuit, overturning a

Board deci sion which held that three separate wal kouts constituted three acts
of concerted activity, held that such wal kouts were unprotected, particularly
inlight of the fact that there were indications that such actions woul d
continue. Thus, the discharge of the 31 participants therein were not
unl awf ul .

The Nnth drcuit in Shelley and Anderson Furni ture Conpany V.
NL RB (9h dr. 1974) 497 F. 2d 1200, 86 LRRM 2619, noted that in order to

be protected under Section 7 of the NLRA concerted activity nust: (1) be a
work-rel ated conplaint or grievance; (2) further a group interest; (3) seek a
specific renedy or result; and (4) the activity should not be unlawful or
otherw se inproper. Inthat case, a 10 to 15 mnute protest denonstration
took place at the beginning of a certain work day in order to protest dilatory
tactics on the part of the enployer and denonstrate enpl oyee solidarily. A
witten notice issued at the tine of the work action stated that the enpl oyees
were not engaging in a strike. The court, in analyzing the enpl oyees' conduct
in the case, stated that the first three el enents enunci ated above were
satisfied. However, it noted at 86 LRRM 2620 that the courts have
consistently held that enpl oyees are not entitled to the protection of Section
7 when they engage in intermttent or partial work stoppages:

: concerted activities that unreasonably interfere wth the
enpl oyer w thout placing any cormensurate burden on the enpl oyees are

not protected . . .; concerted activities that are reasonabl e neans
of arding the union's objectives at the negotiating table are
protected. Unhprotected activities . . . have generally invol ved
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situations where the enpl oyees have reported for work and while
receiving their usual wages, have repeatedy and w thout warni ng
engaged 1 n work stoppages, slowdowns, or sit-ins. Such actions

di srupt production schedul es and i npede t he enpl oyer fromusing

repl acenent or tenporary enpl oyees, while the protesting enpl oyees
continue to drawtheir wages. Thus they are unprotected because they
nake it inpractical for the enpl oyer to operate his business
properly. Generally, in order to be protected the enpl oyee nust
choose either to be on the job and subject to the enpl oyers' rul es or
to be off the job and bear the commensurate economc burden. (36
LRRM 2621; accord NR R B v. Robertson Industries (9th dr. 1976) 93
LRRM 2529. )

Thus, it is abundantly clear that the activities engaged in by the
enpl oyees of the respondent in the fall of 1979 were unprotected to the extent
that the enpl oyees, wth the approval and assi stance of their Uhion, engaged
inaseries of intermttent work stoppages, performng services for part of a
day, then wal king out and expecting to resune work on the day foll ow ng, all
wth the object of putting pressure on the respondent to sign a collective
bar gai ni ng agreenent as dictated by the Lhion. As the activities were
unprotected, it follows a fortiori that the enpl oyer was at |iberty to

discipline or discharge the participants. See Phel ps Dodge Gopper Products

Gorporation, supra, Kohler Gonpany, supra; NL.RB. v. B ades Manuf acturi ng

Qor por ati on, supra.

However, in the instant case, the respondent did not resort to such
extrene renedi es, but decided rater to "replace" these enpl oyees, particularly
the lettuce harvest workers. dearly, respondent was well withinits
prerogatives in doing so, and could not be held accountabl e for any viol ation

of the Act thereby. See Valley Aty Furniture Conpany, supra.

The Whion and General Qounsel, respectively, contend in this case

that the work stoppages shoul d be consi dered protected
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activities and the conpany' s response thereto shoul d be deened a viol ati on of
the law However, their briefs contain so nany factual inaccuracies and
fallacious interpretations of pertinent case |awthat they transcend vi goous
advocacy and border on the specious. A response to these contentions is
therefore in order.

In the factual expositioninits brief setting forth the
ci rcunst ances surroundi ng the work stoppages, the Unhion repeatedly ignores the
overwhel mng bul k of the evidence and attenpts to ascribe as causes for the
wor k st oppages that the workers were responding to a nunber of disciplinary
actions taken by the conpany (none of which are apparent fromthe record); the
workers' "frustration with the length of negotiations" (whereas the blane for
the extended |l ength of negotiating process could be nore accurately laid at
the doorstep of the Uhion); the inplenentati on of a wage i ncrease w t hout
negoti ations; the "workers belief" that the conpany was stalling regarding the
establ i shnent of dates for negotiations; and the "conpany's discrimnatory
change in its hiring recall practice.”" As noted above, while sone worker
W t nesses nay have touched upon a few of the aforenentioned reasons, the nost
of t-repeated and fundanental reason for the stoppages noted by these workers
was that they wanted to force the conpany to sign a col |l ective bargai ni ng
agreenent wth the LUhion, or put sinply, that the reason was economc in
nat ur e.

Both the Uhion and the General Gounsel rely upon dicta in the Lodge
76 case, supra, to support their position that the intermttent work stoppages
shoul d be deened protected activity. In footnote 14 of that case, 92 LRRM
2881 at 2887, 2888, the ourt
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said: "It nmay be that case by caso adjudication by the federal board wl |
ultimately result in the conclusion that sone partial strike activities, such
as the concerted ban en overtine activities in the instant case, when
unacconpani ed by ot her aspects of conduct, such as those present in |nsurance

Agents [NL.RB. v. Insurance Agents Lhion, 371 US 477 (1960)] or those in

Briggs-Sratton [supra] (overtones of threats and violence . . . and a refusal

to specify bargaining denands . . .) are 'protected activities wthin the
neani ng of Section 7, although not so protected as to preclude the use of
countervai | i ng econom ¢ weapons by the enpl oyer.” The General Counsel thus
acknow edged that the enpl oyer may use "countervailing economc weapons":
even under General (ounsel's own anal ysis, respondent clearly coul d repl ace
its enployees legitinately, as has happened here.

The | anguage of the footnote in Lodge 76 itsel f shoul d renove any
further doubt that it is inapplicable to the instant situation. Both the
tractor drivers' work stoppages toward the end of Gctober 1979 and the first
wor k st oppage by the | ettuce harvest enpl oyees whi ch occurred on Novenber 2nd
took place in the absence of a "specific bargai ni ng denrand" to the extent that
the Uhion had not even presented a conpl et e bargai ni ng proposal contai ni ng
econom c provisions until Novenber 7th.

Both the General Counsel and the Lhion rely in no srmall neasure

upon NL.RB. v. Wshi ngton Al um num Gonpany, 370 US. 9 (1962), which

stands for the proposition, they state, that all concerted activity is
protected so long as it is not "unlawful, violent, in breach of contract,

or indefensible." Qearly, the
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repeat ed nature of the work stoppages herein renders themindefensi bl e and

thus, even under the standard enunciated in Véshi ngton Alumnum the

activities woul d be deened unprotected. Even if this is not so considered,

the facts in the Washi ngton A umnum case are fundanental ly i napposite to

those presented here. There, workers engaged in a one day protest to express
their dissatisfaction wth a condition vitally affecting their health and
safety. UWnlike the instant case, the stoppage was not repeated and was not
based upon a desire to exert economc pressure on the enpl oyer.

The Lhion's discussion of NL.RB. v. Inusrance Agents International

Lhion, supra, highlights its msreading of pertinent case law The bri ef

states that the Suprene Gourt "upheld the union's right to engage in [partial
strike] activity." That case clearly held that the economc pressure exerted
by enpl oyees therein, which included sl ow downs, refusing to performcertain
work duties and | eaving work before the end of the work day, was unprotected.
A though the Gourt noted that the Uhion mght resort to various forns of
economc pressure, the fact that such economc pressure was unprotected was
not antithetical or inconsistent wth the ULhion's engaging in good faith

negotiations. Insurance Agents further went on to delineate the proposition

that the use of economc pressure was "part and parcel of the process of
collective bargaining." 361 US at 495. Further, under the Lodge 76 case,
nei ther the federal |abor board nor the states were enpowered to choose whi ch

of those econom c weapons | abor or nanagenent woul d be
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branded unl awf ul 153/ shoul d | abor or nanagenent depl oy them Lodge 76), id.

at 2887. It is not subject to question that should the Uhion resort to
econom c pressure of one formor another in the formof strike activity, then
the respondent is at liberty to resort to economc pressures of its own,
i ncl udi ng repl acenent of striking enployees (Id.; see also NL.RB. v. McKay
Radi o and Tel egraph Conpany (1938) 303 U S 33S.

Both the Uhion and the General (ounsel argue in their briefs that the
case of NL.RB. v. Ewpire Gs, Inc. (10th Ar. 1977) 566 F.2d 681, 96 LRRV

3322 contains |language to the effect that partial work stops, as long as they
are not acconpani ed by violence, are protected activity. Such was not the
hol ding of that case, but was nerely dicta. The case involved the sending of
letters by an enpl oyee to his fell ow enpl oyees encouragi ng themto engage in
wor k stoppages to protest the conpany's change in its systemof paying
coomssions to them The basic thrust of the Board deci sion and the deci sion

of the Tenth Arcuit was to the effect that the sending of the letters itself

was protected by Section 7 and was consi dered concerted activity; therefore, a

di schar ge whi ch was caused by the enpl oyee's sending of the letters was not

lawful . The court indul ged in specul ation as to what mght have happened had
the work stops actual |y occurred. However, since the work stops did not
occur, it need not have reached the issue as to the nature of the activity
whi ch the enpl oyee sought to encourage.

Nbtw t hstandi ng the foregoing, a further reason for

153, "Wlawful" in this context nmeans subject to injunction or
prohi bition, as opposed to unprotect ed.
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declaring the intermttent work stoppages such as those engaged in by
enpl oyees of the respondent to be unprotected lies in the fundanental policy
enunci ated in the preanble to the ALRA that it is the intention of the Act

"to ensure peace in the agricultural fields by guaranteeing justice for all

agricultural workers and stability in labor relations ..." and to "bring
certainty and a sense of fair play toa ... potentially volatile condition in
the state.” It is difficult to conceive of a situation which wuld create

greater instability than the state, through this Board, giving its sanction to
unannounced, repeated, partial work stoppages whi ch have no stated specific
obj ectives other than the broad purpose of bringing economc pressure on an
enpl oyer. Alowng farmworkers to wal k off their jobs repeatedly and at w |
and return at such tines as they deemit necessary for their own personal
needs, and at the sane tine not permtting an enpl oyer to have any sort of
response by way of discharge or repl acenent of such workers, would fonent a
condi ti on where agricul tural enpl oyers coul d never rely upon the conti nued
work of their enpl oyees, a condition so fundanental |y necessary in agriculture
to cultivate and harvest crops whose seasonal aspects dictate the availability

of a stable work force. As noted by the Suprene Gourt in NL.RB v. Local

1229 IBEW supra, in discussing the inpermssibility of allow ng an enpl oyee

to "collect wages for his enpl oynent, and at the sane tine, engage in
activities toinjure or destroy his enpl oyer's business": "nothing could be
further fromthe purposes of the [the NLRA] than to require an enpl oyer to
finance such activities. Nothing would contribute less to the Act's decl ared

pur pose of pronoting
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industrial peace and stability.” (33 LRRM 2183 at 2137.)

The General (ounsel points to the "difference between agricul tural
and industry” in an effort to buttress its position regarding the status or
nature of the work stops. To the contrary, differences between agricul ture
and i ndustry nake oven nore critical the short span of tine that enpl oyees are
actively engaged in their enpl oynent. Therefore, intermttent work stops
woul d have a greater inpact in agriculture than in industry, and thus create
the need for a nore stringent rule in the agricultural setting regarding the

. ... 154
unprotected nature of such activiti es.i/

Even if one were to ignore all of the foregoing | egal and policy
consi derations and assune for the sake of argunent that the intermttent work
st oppages engaged in by the respondent's enpl oyees were of a protected nature,
it is clear that the respondent could | awful |y, replace such enpl oyees. See

ML . RB v. MixcKay Radio and Tel egraph Gonpany, supra. This is precisely what

it didwthits lettuce harvest workers, and al so wth sone of its tractor
drivers. Despite the assertion by General Gounsel that the conpany's "response
to the work stops inherently discrimnates agai nst enpl oyee rights," no

di scrimnation was nade evi dent by the nethod either in which the workers were
repl aced or in the nethod in which they were rehired. Wen General (ounsel
says that "there is absolutely no justification for hiring fromthe

[preferential hiring

154. Reference is al so made to the hei ghtened i npact of a work stop
inthe lettuce industry, where the conpany woul d coomt itself to a | evel of
output by 10:00 a.m based on the productive capability of a workforce which
It assunes woul d conpl ete the work day.
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list] inthe order in which the nanes are witten," it mscharacterizes the
nondi scrimnatory nature of such a hiring arrangenent. HMainly, the random
.aspect of this procedure could in no way give rise to any sort of
discrimnation. Despite nunerous attenpts by the General (ounsel to
denonstrate that the repl acenent and/or rehiring of the workers who engaged in
the work stoppages was in sonme way di scrimnatory, no evidence was presented
whi ch pointed to the conclusion that there were groups of workers who were
preferred over others in this regard.

Furthernore, General (ounsel assunes a contradi ctory stance wher eby
it is expecting this hearing officer and the Board to do precisely what it
argues agai nst concerning the protected nature or unprotected nature of the
work stoppages: it is asking this hearing officer and this Board to pi ck and
choose between the various econom c weapons whi ch mght be available to the
participants in a |abor dispute. Wile on the one hand, the General Counsel
Is attenpting to give sanction to the intermttent work stoppages, on the
other, it is trying to prevent this respondent fromusing its own economc
weapons to neet the chal | enge presented by the stoppages. Such an attitude
plainly flies in the face of the ALRA' s avowed purpose of bringing a "sense of
fair play" tothe field of agricultural labor relations, as well as to the
stated holding in the Suprene Gourt case of Lodge 76 v. Wsconsi n Enpl oynent

Rel ati ons Cormittee, supra. 155/

155. The Board' s recently ennuci ated opi nion i n Seabreeze Berry
Farns, 7 ALRB No. 40, does not alter the basic principles

(Foot note conti nued. ..}
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(Foot note 155. conti nued)

anal yzed herein. In that case, the Board, determned that "it nust weigh the
enpl oyer's interest in continuing to do business during an economc strike
agai nst the enpl oyees' section 1152 rights to engage i n concerted activity,
eval uating the consequences of the enployer's conduct on enpl oyee rights in
light of the policies of the Act." It recognized NL.RB. precedent to the
extent that "economc strikers who unconditionally apply for reinstatenent
have a right to reinstatenent until pernanently replaced; thereafter they have
acontinung right to preferential hiring and full reinstatenment upon the
departure of the permanent replacenents. N.RBv. Heetwood Trailer (., Inc.,
supra, 389 U S 375; Laidlaw GCorp. (1968) 171 NLRB 1366 [68 LRRM 1252], enf'd
(7th Ar. 1969) 414 F.2d 99 [71 LRRM 3054], cert. den. (1970) 397 US 920 [73
LRRM 2537]. An enployer is not required to nake jobs available to returning
economc strikers by di schargi ng per nanent repl acenents whomit has hired in
order to continue its business operations during the strike. NRBv. Mcka
Radi o & Tel egraph Go. (1938) 304 US 333 [2 LRRVM610]." The Board noted t hat
under the AL RA, "an enpl oyer does not violate the Act by refusing to

di scharge the pernanent repl acenents in order to rehire the strikers."

_ Treating the harvest worker stoppage participants as "econom c
strikers," for the purposes of argunent, respondent herein acted fully
consonant wth the principles enunciated above. That it treated the
repl acenents as pernanent ones is evidenced by the fact that it offered them
continuity in enpl oynent fromBakersfield to Holtville, and enabled themto
acquire seniority rights. _

The facts as presented by the Board in Seabreeze are sonmewhat anal agous to
the instant case, although it should be kept in mnd that the stoppage
participants did not unconditionally offer to return to work. Their
preparation for work on Novenber 13 did not indicate one way or the other
whet her the st oppages woul d cease. _ _ _ _

" [Ve¢] note that the economc strikers sought reinstatenent during
the sane season in which the strike began and were inforned by Respondent
that pernanent repl acenents had been hired. By the tine the strikers
made their uncondi tional offer to return to work, respondent had repl aced
all of themand there were no availabl e openings for them Respondent
did not hire any new enpl oyees during the renai nder of the harvest
season. Respondent was not required to prove that it was necessary to
repl ace the strikers for the renai nder of the season, and Respondent did
not violate the Act by failing or refusing to rehire the repl aced
econom c_strikers when they nade their unconditional offer to returnto
work during the sane season. There is no evidence that the repl acenent

- workers were in fact hired on a tenporary basis."
Smlarly, respondent herein replaced the stoppage participants and there was
no evi dence that replacenents were hired on a tenporary basi s.
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It is therefore concluded that the respondent did not violate the Act
by replacing its | ettuce harvest workers who engaged in intermttent work
stoppages in 1979. As repl acenent of said workers was | awf ul, the subsequent
failure torehire themin the Inperial Valley was |ikew se [awful, as was the
so-call ed denial of seniority benefits to those workers, or their |oss of
seniority. @ven the unprotected nature of the activity which the participants
in the work stoppages engaged in, the respondent could | awful |y di scharge or
ot herw se di sci pline these enpl oyees. See Phel ps Dodge Gopper Product s
Gorporation, supra;, HKk Lunber GConpany, 91 NLRB 333 (1950); John S Swft
Gonpany, 124 NLRB No. 46 (1959), enf'd in part 277 F. 2d 641, 46 LRRVI 2090
(CA 7, 1960).

Further, since the respondent was free to di scharge these enpl oyees,
it follows that it could also lanully inpose other sanctions for this conduct
whi ch were | ess severe, such as laying the people off indefinitely. (See C
G Gnnv. NL.RB 108 F.2d 390 (CA 7, 1939).) It could also discipline sone

partici pants while not disciplining others wthout bei ng subjected to findings
of discrimnatory treatnent. Galifornia Gotton Goperative, 110 NLRB No. 222
(1954); QP. Mirphy and Sons, 5 ALRB Nb. 63 (1979).

It is axionatic that "to establish a prina faci e case of
discrimnatory discharge or discrimnatory refusal or failure to rehire, the
General ounsel nust show, by a preponderance of the evidence that the
enpl oyee was engaged in protected activity, that Respondent had know edge of
such activity, and that there was sone connection or causal relationship
between the protected activity and the discharge or failure to rehire."

Jackson and Perki ns Rose
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Gonpany; 5 ALRB No. 20 (1979); Verde Produce Gonpany, 7 ALRB No. 27 (1981).

The vital elenent of protected activity is lacking in all of the allegations
concerning the treatment of the workers who engaged in the intermttent work
stoppages. Therefore, no prina faci e case was nade out in those instances and
hence no 1153(a) or (c) violations based on respondent’'s conduct can be
establ i shed. S nce the participants in the work stops were not engaged in
protected activity, the respondent had anpl e justification for disciplining,
di scharging, warning, or laying themoff.

Accordingly, it is recoomended that Paragraphs 31, 41, and 42 be

.. 1
di sm ssed. 156/

_ 156. The renaining all egations surroundi ng ot her groups who engaged
in the stoppages are treated below Legal argunents pertinent thereto are
I ncor porat ed by reference.
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2. PARARAPH 13: LAYGHF GF TRACTAR DR VERS

a. General ounsel's \ersion

General ounsel alleged that "[0]n or about Qctober 19, 1979,
respondent laid off [nine] enpl oyees because of their nenbership in and
support of the UFWuni on and because they engaged in concerted activities wth
ot her enpl oyees. "

h ctober 15, tractor drivers enpl oyed by respondent in Bakersfield
engaged in a work stoppage. Wen they returned to work on ctober 16, they
found that the doors were | ocked to the yard where the tractor drivers and
ot her workers congregate and obtai n equi prent. According to Franci sco
Lueval o, one of the drivers and a discrimnatee, Bob Garcia arrived and tol d
the assenbl ed group of workers that the conpany was cl osing the ranch down for
two weeks, and that it was laying peopl e off for having "abandoned the
j ob, » 127

Fol | ow ng the announcenent, the group went over to the front of the
office, also |ocated nearby, and remai ned there for sone tine. Later that
day, after noon, Fred Andrews arrived and asked the workers if they wanted to
work or not. Andrews had a discussion wth Lueval o, stating in essence t hat
he wanted the peopl e to come back to work. Lueval o replied that the workers
"wanted to have a contract”; that it had been a long tine since the el ection.

h ctober 17th, the tractor drivers, after being on the job for
three hours, stopped working again. The next day, the 18th, these workers

left their jobs after four hours of work. Qn the

157. The ranch did not "close," obviously, since work was avail abl e
the next day.
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19th, the tractor drivers worked the entire day. nh the next day schedul ed
for work, Luevalo and the other tractor drivers were inforned by forenan Jesse
Terrazas that for himand eight other drivers there woul d be a two-week

| ayoff. According to Lueval o, there was work remaining to be done at the tine
of the layoff, including cutting cotton stal ks, breaking up ground, discing
and, in his words, "the entire preparation of the land that is begun year
after year." Luevalo stated that he had not been laid off in Qctober 1978.

He also stated that there had been a | ayoff of tractor drivers in August 1979.
The group of workers who had been laid off in August returned to work in
Novenber wth this particul ar group that had been |aid off in Qctober.

Lueval o testified that when he returned to work in Novenber 1979, he
saw approxi nately 15 to 20 new peopl e doi ng the tractor work who had not
wor ked at the conpany before. This group included six wonen, sone of whom
were narried to Respondent's forenen. At that tine, the work being perforned
consisted of cutting stalks and discing, planting, and chiseling. Luevalo
clai ned that when he returned, he saw equi pnent at the conpany that he had not
seen before: there were contractors performng the aforenentioned tasks,
operati ng equi prent and nachi nery which did not bel ong to the conpany but
rat her whi ch bel onged to the contractors thensel ves.

Anot her tractor driver, Carlos Heredia, testified that there was no
| ayof f in Qctober 1978; however, there had been a | ayoff of tractor drivers
that year in July and August. This sane |ayoff took place in 1979 as wel |.
Heredia testified that when he was laid off in Cctober, he was performng a

certain operation,
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(squaring off rows) which involves followng a pi ece of equi pnent that was
constructing those rons. He did not conplete this operation in the particul ar
field in which he was working before the layoff. Heredia testified that in
previ ous years during ctober the tractor drivers would clean the yard, repair
or prepare chisels, discs, and other equi pnent prior to cutting stalks. A so
in previous years, tractor drivers in (ctober did sone cutting stal ks, discing
and chi sel i ng.

The tractor drivers did not all return to work i n Novenber
si mul taneously. Approxinately four of themcane back on the first day after
the layoff, wth the renainder reporting on the followng day. Smlarly to
Lueval o, Heredia testified that when he returned to work there were about 15
or nore new enpl oyees working at the respondent’'s operations, in addition to a
contractor, Mario Boni. Heredia testified that in previous years contractors
had usual |y perforned work harvesting onions, garlic, carrots and picking
cotton, but that in Novenber 1979 he saw contractors al so cutting cotton
stalks. Heredia |ikew se corroborated Lueval 0's assertions that there was
equi pnent in addition to that of the respondent performng operations for the
r espondent .

(n cross-examnation, Heredia could not recall discussing the work
stoppages wth his fellowworkers in the week prior to the layoff. He noted,
however, that the representative of the tractor drivers, Ranon Navarro, told
the workers that the work stop was going to take place. Heredia al so stated
that Felipe Pulido was the "captain" for the tractor drivers who kept the
workers infornmed on natters invol ving the union, including when work stoppages

were to
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occur .

Tractor driver Margarito A varez, the nephew of conpany supervi sor
Delores Alvarez, testified that on the 15th of Qctober 1979 there was a nass
denonstration outside the conpany offices in Bakersfield: people carried
Lhion flags and attenpted to display their desire to have a contract signed.
h that day, work proceeded until approxi mately noon, after which the workers
gathered in front of the conpany offices and renained there until the late
af t er noon

Avarez stated that there was no | ayoff of tractor drivers in either
Qct ober 1977 of 1978. To the contrary, additional peopl e were enpl oyed during
those periods. A varez also testified that he overheard his uncle tal king
about a worker, Hector Velarde. Meicrde was a tractor driver who had | ost his
seniority, according to Aivarez, yet he continued to be enpl oyed by the
conpany during the tine in question.

A varez noted that the captains and the coordi nators were the peopl e
who told the workers the tine to start the denonstrations, or the tine to
| eave in the event of a stoppage.

n cross-examnation, Margarito Aivarez admtted that cotton was
still being harvested in Novenber, and upon further examnation, that stalks
were al so being cut at that tine. Choice his testinony that the cutting of
stal ks had al ready begun by the | ayoff of QGctober 19th, in a declaration dated
Cctober 21st, the wtness stated "very soon they will be needing nore workers
as every year when the cotton stalk cutters begin."

Tractor operator Cosne Montolla, another discrimnatee, testified

that in the week prior to the layoff, equi pment was bei ng
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prepared at the shop for the destal king operation, i.e., the tractors
were having the destal kers attached to them

b. Respondent's Defense

Respondent ' s payrol | records indicated that on the 19th of Cctober,
the nine tractor drivers naned in the conplaint were placed on | ayoff status.
Respondent began to recall these drivers around the 7th of Novenber.
Seniority lists for these drivers reveal ed that they were the least senior in
their job classifications. The records al so reveal that the wves of three of
respondent' s foremen were hired on or about Novenber 28, 1979. Despite the
i npressi on conveyed by w tnesses for the General Gounsel, these drivers were
not hired until well after the tractor drivers alleged in the conplaint as
di scrimnatees were hired back by the respondent.

Payrol|l records showed that on the 19th of Gctober, respondent
enpl oyed 16 tractor operators. The next day, Qctober 20th, it had only three
working. Mre realistically, however, since the 20th was a Saturday, when
respondent resuned its weekday operations on ctober 22nd, there were ei ght
tractor drivers enployed. G the individuals who had been laid off on Gctober
19, all were "Aass II" tractor drivers.

Gotton harvesting is perforned for respondent by a custom harvester.
Mbst of the cotton fields under respondent's charge are harvested twice, wth
the exception of two fields amounting to 425 acres out of a total of 8,600 in
Bakersfield. Qotton records denonstrated that first picking of cotton began
at respondent’'s Bakersfield |locations on ctober 4, 1979, with the first
pi cki ng endi ng on Novenber 6th. The second pi cki ng began on Novenber 6, and
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concl uded on Novenber 27. After the second pi ck has been conpl eted, a tractor
operation known as "stal k cutting" is perforned. Respondent generally uses its
own enpl oyees for stalk cutting, but has al so utilized those of subcontractors
inthe past for this operation.

Records additional | y showed that tractor work was subcontracted in
the latter part of Novenber after all the persons on |ayoff and al |l eged as
discrimnatees were recalled. A good portion of the subcontracted work
i nvol ved stal k cutting.

Gounsel stipulated that there were no tractor drivers in dass Il
wth less seniority than P acido Lopez who were working at the respondent’s
during the week endi ng Cctober 23, 1979. H acido Lopez, one of the naned
di scrimnatees, had the | owest seniority of any of them as seniority is
listed on the Septenber 30, 1979, seniority list. Additionally, in the period
for the week ending Gctober 30, 1979, no dass Il tractor drivers with |ess
seniority than Quadal upe Torres, who had nore seniority than any of the naned
discrimnatees among the Qass |l tractor drivers, was working for the
r espondent .

Lionel Terrazas is a tractor foreman for the respondent enpl oyed in
Bakersfield. He testified that general |y speaking, the particular tine of
year when tractor work i s busiest is when the conpany begins to prepare the
ground for cotton repl anti ng.

The followng is alist of tractor operations involved in cotton

cul tivation begun after stal k-cutting:
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Stubbl e discing (turning the soil; cutting renaining stalks) ;
Chiseling (dig |ng wth three-shovel ed tool to a 25" depth);
Dscing (wth |n|shing di sc);

Amoni a i nj ecti ng;

Adding Treflan (herbicide) wth disc;

IBI 3t|)ng or furrow ng out (constructing rows and pl anting

eds

Follow ng the above, the field will be watered. Al of the

oukrwNE

af orenent i oned operations are acconpl i shed between the begi nni ng of Novenber,
approxi mately, and the end of January. This enconpasses, according to
Terrazas, the busi est season for the tractor drivers.

There is generally a layoff when the furrowng out is conpl et ed.
After furrowng out and watering, arolling cultivator is used, follow ng
which the crop, cotton, is planted. Hanting takes pl ace about the mddl e of
March. Follow ng this, tractor operations resune when there is a stand; then
acultivator is brought back inthe fields. Cten there is no |ayoff between
the planting and the cultivating since there is extensive acreage, and the
field which was planted first is ordinarily ready for cultivation by the tine
planting in the last field is finished.

FHnal cultivation is done approxi mately the first of July. There is
then another |ayoff of tractor drivers which lasts for about a nonth or a
nonth and a half. Followng this layoff, tractor drivers are assigned tasks
involved in the planting of the | ettuce, which occurs, under ordinary
ci rcunst ances, in August. 158/ Preparation for the | ettuce work is begun in
late July. After the lettuce has been planted, the yard is cleaned a bit and

repai r work

158. Tractor operations for |ettuce are described
el sewhere.
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i s done on equi pnent .

At the tine of the layoffs in question, the drivers were, according
to Terrazas, scraping and discing ends of fields, and working in the yard
novi ng equi pnent. The reason preferred by Terrazas for the | ayoff was that
the respondent was caught up in all of its work by that tine. The drivers
were recal led to work as soon as the conpany was ready to begin cutting
stal ks.

Terrazas was personal Iy involved in recalling people to work. Wen
the list of people who had been | aid off was exhausted, Terrazas repl aced
those he coul d not contact wth new personnel. General |y speaking, Terrazas
tries to contact workers by tel ephone, or, if they have no tel ephone, he calls
their friends. New people were hired to work on caterpillars, chiseling and
stubbl e di scing. Sone of the equi pnent the new personnel worked on was
equi pnent whi ch had been rented. However, no new peopl e had been hired until
all those who had been laid off were recalled. Additionally, subcontractors
were hired to prepare the ground in advance of the wnter rains. This is
necessary because tractors cannot go into the fiel ds when they are wet or
muddy. 12/

get all the work finished, and are exceedi ngly busy.

According to Terrazas, in Decenber, tractors work day and night to

_ 159. Fred Andrews corroborated this testinony, and added that at this
tine of year there is also a rush to conplete tractor operations before cotton
"IJI’e-II’I’IgatIOI’l. " This is due to the fact that respondent nust use its water
allotnent for the year, which has already been paid for, but which is lost if
not utilized by Decenber 31. Preirrigation consists of soaking the cotton
field acreage to a depth of five feet.
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Terrazas utilizes a seniority list tolay off drivers or recall them
and did so wth the layoff in question. The two tractor supervisors, Delorez
Avarez and "Bl ackie" or A bert Poisson, do not specifically order that
Terrazas recall particular individuals, but nerely tell himthat certain work
has to be perforned. Terrazas determines how nany nen are required to do it.

Jesse Terrazas, another forenman of the tractor drivers, (hereafter
referred to as Jesse) advised the Qass Il tractor drivers in |atter Crtober,
1979 that nine of themwould be laid off. According to Jesse, he inforned
themat that tine that there was not enough work for themat the nonent, and
that there woul d not be any work available until the conpany started cutting
stal ks and beginning field preparation. These tasks woul d fol |l owthe second
pi cking of the cotton which had not yet been done. The forenan estinated that
it would not be very |ong before they woul d be cal | ed back.

Jesse testified that the work prior to the layoff was "kind of slow"
Sone drivers were working in the yard, cleaning up, etc.; sone were preparing
cotton stalk shredders to go out into the fields so that they woul d be ready
when they were needed. The nachinery used for cutting the cotton stal ks
needed sone general nai ntenance. Follow ng this, the equi pnent was then tested
inthe fields by running it for a few days to nmake sure that everything was in
order.®® The conpany has a total of three shredders. It took about three to

four days to get themfield-ready. There were also

160. This was undoubtedly the stal k-cutting which Margarito A varez
saw prior to the |ayoff.
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"odd jobs" perforned i medi ately prior to the layoff, discing ends of fields,
and working on the spray rigs, notor graders and beck hoes. The workers were
essentially just standing by, "waiting for the go on the cotton. "

Jesse and the other forenen nade the decision to lay off a certain
group. The ones that ware not laid off continued doing odd jobs, cleaning the
yard and hel ping to prepare the shredders. Jesse also stated that the layoffs
were determned according to seniority.

Jesse began recalling the tractor drivers about two weeks after they
were laid off. The first day of the recall coincided wth the comencenent of
the second picking of the cotton. The second pi ck proceeded fairly rapidly,
as the customharvester involved in that operation had nany pi eces of
equi pnent at his disposal. The drivers were called back roughly in the order
of their seniority. The exact seniority order was not followed for the recal
since, as Jesse testified, he would attenpt to reach the drivers by tel ephone
or by notifying a fellowworker. In the event that he was not successful, he
woul d keep trying. Thus, sone were contacted before others. e of the
drivers, also alleged as a discrimnatee, Jose M Lopez, had al ready taken a
respondent's job at the shoo. The remai nder of the people were all called
back wthin two weeks.

After work resuned, nore people were hired towards the end of
Novenber to drive the equiprent. Specifically, three wonen who were actual |y
the wives of sone 06 the forenen were hired at that tine. The wonen drove
caterpillars, either discing or subsoiling.

Jesse testified that there was no tractor driver work
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subcontracted until after respondent recalled its ow tractor drivers, except
for work in the cotton harvest which is always done by subcontractors. He
stated further that during his tenure wth the conpany, at that particul ar
tine of year, there has not custonarily been a layoff of tractor drivers. He
explained that inthe fall of 1979, unusual weather and field conditions al so
contributed to circunstances giving rise to the Iayoff.ﬁl

c. Analysis and (oncl usi ons of Law

Incredibly, the General Gounsel did not draw any connection or
paral | el between the Bakersfield tractor drivers' work stops during the week
of Qctober and the subsequent work stops of harvest enpl oyees and others in
Novenber, discussed above. General Qounsel's brief does not bother to cross-
refer toits legal argunents raised in connection wth the latter when it
treats the former. It nerely assunes that the drivers engaged i n "union
activity, w162/ wi t hout di scussing whether the activity was protected, and
argues in broad concl usionary | anguage that the |ayoffs were discrimnatory
and notivated by "respondent’'s anti-union sentinent."

Nevertheless, it is clear that the repeated, intermttent wal kouts of
the tractor drivers in the week of Gctober 15, 1979, were identical in nature
to those in which the respondent’' s Bakersfiel d harvest enpl oyees parti ci pat ed.
Driver Luevalo testified that the reason for the stops was that the drivers

Wer e

161. This testinony was not ref uted.

162. General (ounsel does not refer to any specific "activity"”
along these lines. (ne can only specul ate that General Gounsel was referring
inthis connection to participation in the work stops and the attendant
denonstrations at the conpany office.
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trying to showthat we were united and wanted a contract." Thus, the basis of
the "protests,” or work stops, was an economc one, i.e., that they were

cal cul ated to pressure the conpany to sign a col |l ective bargai ni ng
agreemant.@/ The fact that respondent chose to lay off the | east senior of
its drivers during this period while retaining others does not create an

i nference of discrimnation. Respondent ray, when confronted by

unpr ot ect ed@/ conduct, nake exanple of a select few it is not required to
discipline and/or discharge on an all or none basis. (See Q P. Mirphy (1979)
5 ALRB Nb. 63; see also, Galifornia otton Gooperative (1954) 110 NLRB Nb.

222.)

As | have found the | ettuce harvest worker wal k-outs to be
unprotected, the tractor driver's actions nust be viewed in a simlar light.
Respondent' s actions in laying themoff, even if directly attributable to the
wal k-outs, could in no sense be ternmed unlawful or discrimnatory, but rather
were a permssi bl e response to such actions.

Nbt wi t hst andi ng any of the foregoi ng, Respondent argues that the
| ayof fs were essentially the result of a lack of work. Evidence by way of
stipulation points to the conclusion that those drivers laid off on Qctober 19

were the least senior dass ||

163. No other evidence or testinony was elicited by the General
Qounsel on this issue. The various rational es for the stoppages by harvest
wor kers woul d obvi ously not apply, as the driver stops ante-dated, for exanple
the "late" recall of the Qozco crewcited by sone of the cutters, and began
the day before negotiati ons were schedul ed for Cctober 16.

- 164. The unprotected nature of this conduct is discussed fully in
the section regarding the "di scharges" of |ettuce harvest workers.
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drivers in Respondent's enploy. A though it is clear that new enpl oyees and

subcontractors were retai ned i n Novenber 1979, thus creating the inference
165/ . .
— inits
work, none of these were hired during the two-week | ayoff period. 166/

that the |ayoff contributed to Respondent's need to "catch up"

Further, no new enpl oyees were hired until all those laid off had been

167/
recal | ed. —

Li onel Terrazas, tractor forenman for Respondent for five years,
testified that all necessary work had been conpl eted by the tine of the
| ayof f, and the next operation to be perforned, cotton de-stal king, had to
awai t the second picking of the cotton. Respondent's records reveal that the
earliest date when cotton was second pi cked was Novenber 10. Terrazas stated
that simlar layoffs, i.e., prior to the second cotton pick, occurred in prior

168/

years. —

It is concluded that General Counsel has failed to neet its burden of
proof regarding this allegation. Broadly stated, to establish a viol ation of
section 1153(c), the General Gounsel nust show that individual s engaged in

uni on and/or protected activity,

165. The nutual 'y corroborative testinonies of Fred Andrews and
foreman Angul o concerni ng the urgency of conpleting the tractor work within a
certain tine franme substantially rebut this Inference.

166. The testinony of Lueval o and Heredia, to the effect that new
equi pnent and personnel were being utilized at the tine they were recal | ed,
was substanti al I% rebutted by payroll and subcontractor records. The
credibility of these wtnesses thus undermned, their testinony, where it
conflicts wth that of other wtnesses, is discredited.

_ 167. Asnoted, payroll records showthat the forenen's wves were
not hired until Novenber 28.

168. Lueval o and Patricio A varado, another driver, testified
nerely that there were no layoffs in Qctober 1978.
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the enpl oyer had know edge of that activity, and that it provided the
notivation for discrimnating against themin regard to hiring, firing, or

| ayoff. (See generally Jackson and Perkins Rose Conpany (1979) 5 ALRB Nb.

20.) The record is devoid of any evidence, save for Luevalo's and Margarito
A varez’ statenent that the drivers "wanted a contract," of the reasons for
the driver wal k-outs. Thus, no "union and/or protected’ activity has been
shown; nerely, that for three days during the week of Cctober 15, 1979 drivers
left their jobs before the day ended for undefined reasons. Further, other
than vague assertions fromGneral Counsel's w tnesses concerni ng respondent’s
work | oad during the weeks of the layoff, respondent's version of the facts
(i.e., that there was insufficient work for the drivers) remai ns substantially
uncontroverted, and nust be credited. Substantial evidence thus supports the
conclusion the notivation for the layoff was a |l ack of work and was
justifiable on economc grounds.

Accordingly, it is recoomended that this allegati on be di smssed.
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3. PARAGRAPHS 35 and 36: (A D SCR M NATCRY D SCHARCE AND
REPLACEMENT F JESUS LCPEZ AND JESIS MEDNA  (B)  UN LATERAL
SUBOONTRACTI NG DI SCR M NATQRY LAYCH GF PEDRO ABR CA "AS A RESULT"

a. Paragraph 35

Jesus Lopez and Jesus Medi na have been enpl oyed by respondent as
tractor drivers at its Holtville location since June 1977. Medi na denonstrat ed
support for the Uhion by wearing a UFWbutton, passing out |eaflets, and by
putting a Lhion flag on his tractor. Lopez testified that he wore a Lhion
button. Rudolfo or Rudy Angul o, their forenen, was averred to have noticed
the buttons on the two enpl oyees and to have commented on it.

Oh Gctober 29, Novenber 2, Novenber 9, Novenber 12, and Novenber
14,199/tractor drivers in Holtville participated i n work stoppages, conmenci ng
enpl oynent on those days, working for a few hours, then wal king off their
jobs. Both Lopez and Medi na participated in the stops, freely admtting that
their rational e for doing so was grounded in economc factors, i.e., to put
pressure on the conpany to sign a contract.

After the work stoppage whi ch occurred on Novenber 14th, Medi na and
Lopez were replaced with individuals by the names of Lowell Larson and Gary

Goodsel I.  Lopez and Medi na were performng two-row spi king that week, while

two other drivers were performng

169. As is apparent, these stops were nore or |ess coordinated wth
t hose ogcurr|ng in Bakersfield anong the | ettuce harvest crews on Novenber 2,
8, 9 and 12.
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t hree-r ow spi ki ng. 170/ Angul 0 expl ai ned that the operation of the three-row

spiker is nore difficult than the two-row spiker, since the two-row spi ker has
two wheels in front and two in the back, while the three-row spi ker has one
wheel in front, two in the back and al so has cultivating knives attached on
the front. Angulo stated that he pi cked Medi na and Lopez to repl ace because
the two-row spi ki ng operation was behi nd schedul e, and they were the two
persons wth the | east anount of seniority who were performng that particul ar

oper at i on.

170. Angul o during one of the nore undoubted y enlightening points
in the hearing, extensively described the tractor operations necessary to be
perforned on a field in order to prepare the field for |ettuce planting and
cultivation. The followng is a capsulization of that testinony, and provi des
a context in which the tractor driver |ayoffs can be better under st ood:

A Initial operations:

1. Splitting borders (knocki ng down dirt nounds
surrounding fields which contain irrigating wat er&_; _
» )2. Subble Dscing (like plow ng; breaking up ground; renoving
old roots);
hank 3. Doubl e subsoiling (penetrating earth wth tool s having 36 i nch
shanks;
4. Repeat stubble discing to break up cl ods;
5. Land planing (leveling ground): tw ce;
6. Border reconstruction wth border disc;
7. "PRull taps" (contruct three foot wde hunps on either side of
the border);
Hood irrigation; then
8. Repeat splitting borders;
9. Regular discing (snaller than stubble disc; kills weeds after
irrigation);
10. Fertilizer spreading;
11. Raaeat regul ar di scing;
12. "Hoat the field" (level the field;, lighter equi prent used than
wth land pl anting);
13. Listing (contructing rows one foot high and 42" apart);
14. Mil ching (breaking up cl ods; evening rows; applying
her bi ci des) ;
15. Precision planting (two seed |ines per row also
I nsecticide application);
(Footnote 170 conti nued----)
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(Footnote 170 conti nued----)
Sorinkler irrigation (not perforned by tractor departnent).

The seven operations between initially splitting the borders and then
reconstructi_rllg themand flooding the field wll take about eight days for a 70
acre plot. e estimate i s based on operations being perforned over a 20 hour
shift, which is nornal for the conpany. In total, all of the aforenentioned
operations fromborder busting to the start of sprinkling on a 70 acre pl ot
woul d take about two weeks,

B After primary sprinkling:

1. Dtch construction for rubber irrigation pipes;

2. Tap construction (dependi ng on ranch topography).

C Sporinkling: 36 hours total; initial sprinkling 18 hours; dry-
out period; sprinkling again for 6-10 hours.

D Sorinklers renoved; field furrowirrigated.

E Thinning after stand of |ettuce appears; then

1. Dtches knocked down; _ _

2. Beds "rolled" (tractors pull heavy netal cylinder four rows w de

to seal top of bed and noi sture therein).

3. Rear-nounted four-rowcultivation and fertilizer
appl i cati on.

4, Spiking (pulling rear-nounted tool bar with 2%foot shovel s
whi ch penetrate furrows and | oosen dirt);

(a) Two-row spiking; then

(b) Three-row spi king (tractor al so has front-nount ed
Ic:ulti)vator wth side knives cultivating the sides of the furrow bel ow the seed
ine);

5. S de dressing (pulling shanks al ong furrow sides while applyi n%
fertilizer and pulli ng furrow ng out shovel, which gathers loose dirt fromthe
spiking, puts it on the side of the bed, and | eaves a furrow for water);

6. Dtch construction wth notor grader: also taps pul | ed.

~ Then second watering. Between the first and second watering
about five weeks el apse.

The af orenentioned usual |y constitutes all of the operations
necessary for cultivating lettuce. A tines however, fertilizer has to be
reapplied to the field the ditches knocked down, and |ight spiking perforned.
After this, side dressing and furrow ng out are done.
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Angul o stated that the period i n which the work stoppages occurred
was particularly critical since it was the tine during which spiking had to be
done in order to get the field side dressed and ready for water. Angul o
testified that he had started getting behind in his tractor work approxi nmately
10 days or a week before the 14th or 15th of Novenber. |In order to alleviate
this probl em Angul o subcontracted sone tractor work. Specifically, on
Novenber 8th, an outside contractor was brought in to performspiking. By
Angul 0's estimate, the retention of this contractor solved the problemfor a
f ew weeks.

Angul o testified that the work stoppages contributed in no snal |
neasure to his getting behind in the tractor work, occurring as they did
during a critical period in the lettuce cultivation. The vagaries of the
weat her, |ack of equi pnent or equi pnent shortages (since equi pnent is often
exchanged between Bakersfield and Holtville-) also create problens in
conpl eting tractor work on schedule. In the past, when the tractor operations
have gotten behind, it was necessary for the respondent, according to Angul o
to obtain outside hel p in customtractor work. Respondent has been doi ng so
for at least 8 to 10 years.

Angul o noted that one individual whomhe retained during this period,
Filiberto Val enciano, was very active in Uhion activities during this period
but renai ned working. Angulo al so admtted that he saw Lopez and Medi na
involved in Lhion activities of a sort which included the wearing of a Uhion
but t on.

After odsell and Larsen were hired, five other drivers were al so

retained on the 14th or 15th of Novenber. These peopl e
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were trai nees who were riding and operating tractors in conjunction wth
Larson and Goodsel . Another driver, Baltazar Garcia, was hired on the 12th
of Novenber on a tenporary basis to operate a four-row cultivator. Lopez and
Medi na had never operated a four-row cultivator since, in the estinmation of

M. Angulo, they did not possess the necessary skills. Parenthetically, it is
noteworthy that Garcia did not participate in any work stops.

Angul o expl ai ned that he hired the five trai nees because he was
uncertain of the eventual outcone of the wal kouts, i.e., whether they woul d
evolve into a full-blow strike. By his own estimate, he had to be prepared
in order that the crop could be put in on tine. The trai nees only worked for a
limted nunber of days since, followng this period, there were no nore
wal kouts and the trai nees were deened not needed. Medina and Lopez were al so
rehired after the work | oad i ncreased. 17af

However, Angul o continued to subcontract tractor work during that
tinme. Lopez and Medi na were tenporarily replaced since Angul o beli eved he was
too far behind on a nunber of fields. For exanple, the field that Lopez and
Medi na were working on, the Tucker Ranch, was already a week to 10 days late
by the 14th of Novenber. The plants had started to turn yellow and accordi ng
to Angulo, the field eventual |y generated a very poor crop, wth the | ettuce

bei ng snal | .

171. The parties stipul ated that Medina was rehired on Decenber 28
and Lopez on Decenber 29 after Goodsel | and Larson were laid off. Thus,
Medi na and Lopez were not discharged as all eged, but were nerely laid off.
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b. Paragraph 36 (Pedro Abrica; Uhilateral Subcontracting)

Abrica testified that he was a tractor driver for respondent since
January, 1979. Abrica clained to have worn a Unhion button which said, "Vé
Vnt a Gontract” in addition to participating in the work stops. Abrica was
laid off for about two weeks in Decenber, 1979. He admtted that he was the
nost recently hired driver (apart from Godsell, Larson, Garcia and the ot her
trainees) and that he had never done any precision spiking in the | ettuce.
Abrica further admtted that there was no nore caterpiller work when he was
laid off, only spiking.

Angul o characterized Pedro Abrica nerely as a caterpillar operator.
Angul o recal l ed himfromlayof f sinply because Abrica was needed to perform
caterpillar work. Angulo steadfastly denied any know edge that Abrica had
engaged in any Lhion activities, that he ever saw hi mwear a Unhion button or
possessing a Lhion flag. Abrica had perforned work other than that on the
caterpillar such as splitting borders and chopping lettuce (i.e. discing the
crop) which, in Angul o’s estimation, did not require much skill and which did
not alter Abrica' s basic job classification as a caterpillar operator.

Docunent ary evi dence admtted pursuant to stipul ati on denonstrated
that respondent expended the foll ow ng suns for subcontracted tractor work in

the Inperial Valley inthe followng relevant tine periods:

Qct ober 1977 $ 2,064.00
Novenber 1977 24, 305. 25
TOTAL $ 26, 369. 25
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Qct ober . 1978 $ 3,715.00

Novenber 1973 1, 290. 00
Decenber 1978 43, 358. 70
TOTAL $ 48, 363. 70
Qct ober 1979 $ 2,690.00
Novenber 1979 10, 239. 50
Decenber 1979 8, 425. 50
TOTAL $ 21, 355.00

Angul o stated that subcontracting in 1979 took place in the Inperial
Val l ey involving tractor operations for the | ettuce, carrot and wheat crops.
As noted above, Angul o justified the 1979 subcontracting on the basis that he
was ''behind' in the tractor work. Angulo arranged for a VAl ter Britschsi to
suppl y equi pnent and personnel to performspiking work in the lettuce. The
work was perfornmed over four different fields conprising a total of 280 acres.

The operation perforned by Britschsi is terned "four-row' spiking,
since the equi prent pul l ed by the tractor operates over four rows. Each field
has spiking perforned on it twice. Qe driver wth a four-row spi ker can
conpl ete 50 acres of this work in one day. Resondent does not possess the
equi pnent to performthe four-row spiking operation. It has two and three-row
spikers only. Wen the task is perforned utilizing the conpany's own
equi pnent, two two-row spikers operate next to one another, and are fol |l owed
by two three-row spikers, the first 06 these preceding the second by a few

hours. Thus, there are in essence three spiking operations in
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each field. Wen a four-row spi ker is enpl oyed, there are two such operati ons.
Gobviously, utilizing a four-row spiker will curtail the amount of tine needed
to performthe full spiking operation in conparison wth the tine it would
take respondent, wth its ow equiprment, to performthe task. |t woul d appear
that being behind schedul e in the spiking work would anply justify the use of
this techni que.

Furrow ng-out shovel work was al so preforned in part by a separate
conpany, Gowers Agricultural Service, which was contacted around the 15th or
20t h of Novenber, according to Angulo. In addition to furrow ng out, Angul o
al so requested that the conpany perform"side dressing" on certain fields,
which entails the application of fertilizer inthe furrows. Gowers
Agricultural Service provided the driver. Furrow ng out and side dressing can
be done in one operation. Gowers Ag Service did this operation on one 70-
acre parcel which took its worker one day and a half to perform This conpany
al so worked on two other 70-acre parcels for the respondent. Angul o further
recalled that Britschsi and Gowers Ag Service were used for work on the Baker
Ranch and al so to performoperati ons on the conpany carrot crop

Sone of the tractor work custonarily subcontracted by the respondent
in prior years was heavy tractor and caterpillar work, and included spiking
and side-dressing. A though Angul o could not initially renenber exactly
whet her these functions had been subcontracted in 1978, he later recal |l ed that
respondent had sufficient personnel and equi pnent to performthe spiking in

that year. In 1979, respondent worked about two or three hundred nore

-191-



acres than it did in 1978.

As noted above, respondent hired about four drivers for one day of
work on Novenber 14. Each drove a conpany tractor. Goodsell and Larson,
hired for the spiking operation, worked for about three weeks.

Angul o stated that the respondent has a seniority policy applicabl e
to tractor drivers. Seniority is established fromthe date when an i ndi vi dual
starts working: layoffs are determned according to seniority, i.e., to date
of hire rather than the nunber of days worked. In addition, there are two
separate classifications for tractor drivers; dass | and Qass Il. Inthe
Inperial Valley, the conpany has four dass | tractor drivers. dass |
tractor work is nore highly skilled than that perforned by dass Il drivers.
Generally, a dass | tractor driver perfons precision planting. dass |l
drivers can performseveral different operations in the broad category of
"heavy tractor work." This work includes caterpillar work as well as wheel
tractor operating.

c. Goncl usi ons

As | have held that the participation in the work stoppage is to be
consi dered unprotected activity (see discussion, supra), the |ayoff of
drivers, Medina and Lopez, was by no neans unlawful. Even if an argunent
mght be constructed that the |layoff was sonehow di scrimnatory in the sense
that they were laid off out of seniority (other Qass Il tractor drivers in
Holtville, Antonio Cebal los and Pedro Abrica, were not laid off during this
tine), since those drivers had engaged in unprotected activity the respondent

was at liberty to discipline or not discipline themas it sawfit.
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A ainly, respondent provided anpl e business justification for doing as it did,
since it was getting behind inits tractor work and needed reliabl e workers to
performoperations at a critical tine. Further, the fact that the drivers
were subsequently rehired mlitates against a finding of an all-pervasive

di scrimnatory schene.

Regardi ng Pedro Abrica, the evidence is scanty regarding his
participation in Uhion activities. Abrica, however, did engage in work
stoppages; but such actions are, once again, regarded as unprotected. The
conpany provi ded anpl e and credi bl e busi ness justification for his |ayoff
which was not refuted, in that Abrica did not possess the range of skills
whi ch the conpany required during that tine period and for which his services
woul d be necessary. Snply stated, he was laid of f because the conpany ran
out of work for himto do. Abrica did very little wheel tractor work and has
never done any spiking or cultivating. The conpani es which perforned the
subcontracted tractor work did not performany caterpillar operations. Thus
the subcontracting and Abrica' s layoff had little, if anything, to do with one
anot her .

Regardi ng the Section 1153(e) aspect of the allegation (unilateral
subcontracting), the evidence clearly points to the fact that such
subcontracting was nerely a continuati on of past practice. General Qounsel
did not refute this. Subcontracting of tractor work in general had been
di scussed on nunberous occasi ons wth the Union during the course of
negoti ati ons (see negoti ati ons di scussions, supra), and was done wth the
know edge and acqui escence of the Lhion. Furthernore, even assuming that the

particul ar type of
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tractor work (spiking) which respondent subcontracted in 1979 had not been
subcont r act ed before,ﬁl the disruptions in tractor work attributable to the
wor k stops provided anpl e busi ness justification for the subcontracting of
certain tasks. An analogy mght be made to a situation involving the |ack of
an enpl oyer's duty to bargain regarding the nethod which it uses to procure
strike replacenents. (See olace Brothers, Inc., 6 ALRB No. 56 (1980). )E/

Smlarly, inorder to rectify problens created by work stoppages, such as

falling behind schedul e, respondent could | awful | y accel erate procedures

through the use of subcontract ors.ﬁ/

/

/

172. This appears to be the basic thrust of General Counsel's
argunent regarding a "unilateral change."

173. There is case | aw which indicates that the duty to bargainis
suspended during peri ods when a union engages in unprotected activity. See
Phel ps Dodge Gopper Products Corp., 101 NLRB 360, 31 LRRM 1072 (1952); Kohl er
., 128 NLRB 1062, 46 LRRVI 1389 (1960); see al so Admral Packi ng GConpany, et
al., 7 AARB No. 43 (1981), p. 12, fn. 4.

174, The suggesti on nmade by General Gounsel regarding the _
alapl i cation of H breboard Paper Products Corp. v. NLRB, 379 U S 203 (1964) is
clearly erroneous. No proof was adduced that respondent's subcontracting
permanently el imnated unit work.
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4. PARARAPH 17: GHANGES | N LOAN REPAYMENT PROERAM

There is in effect at respondent’'s operations a payroll advance
program Generally, any forenan or supervisor nay approve the furnishing of a
pay advance to a particular worker. The person who recei ves such an advance
signs a "payrol|l advance form" The |oan or payroll advance agreenent
contains | anguage to the effect that the worker promses to pay a certain sum
by havi ng deducted a stated amount each week fromhis/her check. General
Gounsel al l eged that respondent unilaterally changed its past practice
regardi ng repaynent for these advances or "l oans."

In the nornal course of events, the payroll period for respondent's
Bakersfiel d enpl oyees ends on a Tuesday; their paychecks are delivered on
Friday. O Qctober 15th, 1979, enpl oyees at respondent's Bakersfiel d
operation engaged in a work stoppage.lzgl Ceasi ng work at noon, between 30
and 50 enpl oyees carried flags and picketed the offices for about three and
one-half hours. On the day followng, the 16th of QGctober, no work was
schedul ed.

During the week in question the payroll was conput ed on Tuesday
night, the 15th. The checks were prepared and ready for distribution on
Védnesday the 16th since the conpany was uncertai n whet her workers woul d
return to work at all.

Enpl oyee M cente Cardenas had recei ved a $200. 00 advance as of

Septenber 14th.  Twenty-five dollars per week for repaynent

175. Evidence showed that shop enpl oyees i ncl udi ng wel ders and
nechani cs, tractor drivers, and irrigators participated in the stop.
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was deducted fromhis check for each week followng, wth the exception of the
check whi ch he recei ved on Qctober 16th, fromwhi ch $100. 00 was deduct ed.
Cardenas had participated in the work stop of Gctober 15.

Testinony reveal ed that all workers who had payrol | advances as of
that date had deducted the entire amount of their outstandi ng bal ance fromthe
check which they received on the 16th. Shop enpl oyee I gnaci o Saragoza and
wel der Mguel Sanchez both testified that as of the Gctober 15 work st oppage,
they had requested and obtai ned payrol | advances, and that the entire anmounts
they owed, respectively, were deducted fromthe checks they received t hat
week. These enpl oyees al so had taken part in the work stop.

Interestingly, records show insofar as M. CarJenas was concer ned,
that he was re-advanced $75 on the 23rd of Qctober. Respondent therefore did
not termnate its payrol |l advance programat any tine after the 16th. It has
renmained in full force and effect since that date.

Uhcontroverted evi dence showed that in the event an enpl oyee is
termnated, quits or is laid off, the entire amount of any outstandi ng advance
he/ she has deducted fromhi s/ her check. Accordingly, it nay be inferred that
in the week of Cctober 15th, when respondent’'s workers engaged i n work
st oppages, respondent was faced wth the uncertainty of whether or not its
enpl oyees woul d engage in a full-blow strike, or whether their action woul d
be purely tenporary. Qonsequently, respondent followed its past practice when
enpl oyees do not return to work and have a payroll advance outstanding: it

deducted the total anount owed fromthe
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| ast check received before the worker |eft respondent's enpl oy.

In this particul ar case, although workers returned to work after
Qctober 15th, the payrol |l checks were prepared on the night in which they
engaged in a work stoppage. It mght accordingly be inferred that once
respondent set forces in notion to deduct advances fromthese checks, natters
could not be reversed. The fact that the workers woul d return and not engage
inastrike could not have been known to respondent at the tine.

Mre inportantly, the evidence denonstrated that by so doi ng
respondent was not departing fromits past practice. A though denom nated
"l oans" by the General Gounsel, the suns advanced by the respondent were not
loans in the strictest sense. They were rather advances agai nst noni es t hat
mght be earned in the future and whi ch respondent coul d recoup fromwages
ear ned. 176/ Faced with the possibility of a strike, respondent sought to
recover the outstandi ng advances. Finally the payrol | advance programwas not
elimnated and rermai ned in effect for respondent's enpl oyees to avail
thensel ves of. Inreality, no "change," as such took place. It is therefore

recommended that this all egati on be di smssed. 177

176. Srengthening this assertion was evi dence that harvest
wor kers, who were seasonal, coul d onIK obt ai n advances agai nst noni es t hat
they had al ready earned, but for which they had not yet been paid. Vérkers
such as shop enpl oyees general |y work year-round and hence are not consi dered
seasonal . Hence, respondent has a |ool I cy of advancing themsuns in the
expectation that future earnings will enable it to recoup the advance.

177. General Gounsel argues inits brief that the recall of
advances was sonehow in "retaliation" agai nst workers engaging i n "protected
concerted activities." It should be observed that this conduct was not
alleged as a violation of section 1153(c), as the | anguage above seens to
suggest. D scussed el sewhere is the finding that such activities were not in
fact "protected.”
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5. PARARRAPH 30: THREATS BY FHLI PE AR.XQO

General ounsel all eged that "on or about Novenber 12, 1979,
respondent through...Qozco threatened to discharge its enpl oyees because
they had engaged in concerted activity."

Antonio Alani z, lettuce harvest worker and representative for the crew
of Felipe Oozco, testified that his crew engaged in a work stoppage on
Novenber 2, 1979. 178/ h that day, when the peopl e wal ked out of the field at
approxi mately 9:30 in the norning, foreman Qrozco asked Al ani z what was goi hg
on and what was the reason for the stoppage. A aniz replied that G ozco knew
the reasons rozco responded that A ani z was doi ng sonething "real bad" by
stoppi ng the people. A aniz answered that he was not stopping the peopl e,
that the people were protesting. Qozco then said, according to Alaniz, "Get
out of the field, work is over. The conpany had al ready narked the peopl e
fromthe nel on season. The crewwas nore 'burnt out' than the others.”

Wier eupon O ozco allegedly challenged Alaniz to a fight.

A aniz was unabl e to expl ain what O ozco neant by characterizing the
crewas "nore 'burnt out..." He further admitted that he had not worked in
the nel on season. Accordingly, it appears illogical that O ozco woul d di scuss
A ani z' situation in that context.

The foregoing was the sol e testinony presented by General CGounsel on

this issue. No corroboration was provided for A aniz’

178. The work stoppages are discussed at | ength above.
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. 179/
assertions. —

Qozco recal l ed that on Novenber 2, 1979 there was a work stoppage in
Bakersfield. On that day, after about three hours of cutting, a nenber of his
crew by the nane of Antonio Alaniz told himthat the workers were going to
stop. Aaniz then told the people to wal k out of the field Qozco asked
A aniz why hadn't he warned the foreman they were goi ng to stop, since too
nany boxes had been nmade by that tine. A aniz responded that it was a work
stoppage, and that they were not going to fill the boxes. Qozco then asked
A aniz why they were engaging in the stoppage. A ani z responded, according to
Qozco' s testinony, that the work stoppages were to pressure the conpany into
signing a contract because they are naking "damm fool s out of thenselves. It
has taken too | ong, and they don't want to sign."”

The all egati on nust be dismssed for a nunber of reasons. Initially,
as the respondent was at liberty to di scharge those who engaged i n wor k
stoppages, (UA W Local 232 v. Wsconsin Enpl oynent Rel ations, 336 US 245

(1949); see al so discussion supra and cases cited therein) any "threats to
di scharge" such individual s woul d perforce not restrain or coerce them It
woul d nerely constitute an accurate statenent of the |egal consequences for
participating i n unprotected conduct.

Notw thstanding this, where there exists a direct conflict in the
testinony, and General Counsel provides no corroboration or guidance as to

whomto believe, General Gounsel has not sustai ned

- 179. indeed, General (ounsel did not see fit to address this
allegationinits brief.
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its burden of proof (S Kuramura, 3 ALRB No 49 (1977). There is no way to
det erm ne whi ch evi dence preponderates, and the allegation shoul d be di smssed
on this basis.

There exi sts yet another ground on which to di smss. Assum ng
arguendo, that Alaniz account in accurate, no threat is contai ned therein.
A ani z hinsel f stopped working, and al so asked his crewto stop. Wrk was in
fact "over" that day: that is clearly what A aniz sought to acconplish by
encouragi ng the stoppage. Qozco gave no indication what inpact the conduct
mght have on Alaniz' tenure solely by asking himto "l eave the field. »180/
Surely, if he had finished work that day, there would be no reason for himto
remain in the field.

As such, it is recormended that this allegation be di smssed.

180. In fact, Alaniz returned to work the next day.
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6. PARARAPH 27: JANUARY 7 WARN NG NOT GBS

a. Facts

General ounsel alleged that on or about January 7, 1980, respondent
I ssued warni ng notices to enpl oyees in the crews of Ranmon Hernandez and Fel i pe
Qozco for having engaged in "protected concerted activity on January 5,
1980." In brief, certain nenbers of these crews wal ked out after four hours
of work on a Saturday, January 5, 1980, despite that fact that work had not
been conpl eted. Those that wal ked out received disciplinary notices while
t hose who continued to work did not.

Enpl oyee Faustino Hrales, a nenber of Felipe O ozco' s crew stated
that he had received a warning notice on January 7th. n the previous
Saturday, he and other nenbers of his crew had wal ked out of the fields after
they had worked for four hours. On the 4th, the day previous, he told Felipe
that they were only going to work for four hours on Saturday. He al so
Informed foreman Rafael Ranmos of this possibility.

h direct examnation the reason proffered for Hral es’ insisting on
working only four hours was that the workers were all tired. O the actual
day of the stoppage, Eddie Rodriguez, Rafael Ranos and Juan Her az&/ arrived
after the workers had ceased working and Rodriguez told themthat the conpany
paid themand that they had to do the work. Hrales stated that he inforned

Rodriguez that if the conpany wanted nore work to be done they should hire the

181. Ranps was a conpany supervisor; Heraz was a tine-
keeper .
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peopl e from Baker sfi el d.&/ Uoon his return to work on the 7th,

Hral es received a warning noti ce fromthe conpany.

n cross-examnation Hrales noted that he was not only protesting
the fact that the conpany was continual ly increasing the hours on Saturday
that they were required to work, but that al so they were protesting to see
whet her the conpany woul d rehire the peopl e from Bakersfiel d. 183/ However ,
Hrales did not convey the latter reason to either O ozco or Ranos on the day
of the stoppage. He added, al nost as an afterthought, that the protest was
not just because of the long hours or the failure to rehire the Bakersfield
workers, but al so due to the fact that the conpany did not run the busses from
Cal exi co anynor e.

Hrales admtted that despite the fact that he was a Uhi on
representati ve he never di scussed the probl emof the increased working hours
wth the Lhion itself. He attenpted to tie in the fact that the workers were
working longer hours wth the assertion that the people in Bakersfield were
not rehired in the Inperial Valley. However, he stated that the nunber of
enpl oyees was roughly the same in the Inperial Valley that year as it had been
in years previous, as was the nunber of fields in which the crews worked.

Vdrker Gorgoni o Lopez testified that the peopl e wal ked out on January
4 to "protest” the conpany's failure to rehire nany of the peopl e who had

wor ked the previous season in Bakersfied. Lopez

182, Much of Hendandez' crew at that tine contai ned workers who had
participated in the Bakersfiel d work stoppages, and who were not hired in the
Inperial Valley when the season first began.

183. As noted above, nmany of these workers had al ready been re-
hi r ed.
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acknow edged that he had been told that work on Saturday was nandatory, and
that it was conpensated at a premumovertine rate for all work done after
four hours. Lopez had a conversation wth supervisor Rodriguez on Sat urday,
January 5, and alluded to the fact that there was no contract signed as a
reason for the stoppage.

Felipe Qozco testified that in the years he has been a forenan in
the Inperial Valley there has been work on Saturdays during the course of the
| ettuce harvest. Generally speaking, the work |asts about four, but no nore
than five hours. The exact anount of tine worked on a Saturday is determ ned
by the orders whi ch the conpany receives and which it is required to fill. If
the orders have not been filled at the end of four hours of work on a
Saturday, the crews keep working until the orders are conpl et ed.

After four hours on Saturday workers gee paid tine and one-half or an
overtine premum 184/ Respondent attenpts to require only four hours work on
Saturdays but at tines this is not possible. Qozco testified that prior to
the 1973-73 season respondent’' s enpl oyees woul d work up to eight hours on
Saturdays to fill the orders. Gewrecords for O ozco' s crew al so showed t hat
his crews did in fact work on Saturdays.

Qozco hinself recalled that on January 5th, a work stoppage
occurred. Those that engaged in the work stoppage were gi ven warni ng notices

by forenen. Qozco described the events as fol |l ows:

184/ Interestingly, the managenent rights clause agreed upon by

the conpany and the Union on June 11, 1979, stated that nanagenent retains the
right to "determne when overtine shall be worked and whether to require
overtine."
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V¢ began to work that day, and sone of the peopl e worked four hours.

And those that stopped didn't. Wen the four hours were up, we

called themfor a |lunch break because we still did not know how nuch

| onger we woul d work, because there were still sone boxes. At the

nost we only worked about a half hour nore. But they didn't want to

go in and work any nore.
Those that left told Qozco that "it was a lawthat only four hours were to be
worked on a Saturday."” Qozco responded by telling themthat they woul d
usual Iy only work four hours, but if they worked over the four hours they
woul d get paid tine and a half, as the conpany did when workers worked nore
than eight hours during the regul ar work week. Gonspicuously absent from
Qozco' s recitation was any reference to reasons expressed to hi mfor the
"protest” other than the one noted above.

Qounsel stipulated as to testinony of forenman Ranmon

Hernandez to the effect that on January 5, 1980, approxinately seven of the
nenbers of his crew stopped work before orders were conpl eted and that the
bal ance wor ked approxi matel y one hour nore. Those that stopped did so after
four hours of work, before the order was filled. |In addition, Hernandez' crew
had wor ked previously on Saturdays until orders were finished, totalling
general |y between three and five hours.

b. Analysis and Goncl usi ons

Faustino Hrales' testinony denonstrates that the "protest” took
pl ace nerely because he was "tired." The other reasons which he stated cannot
be given as nuch credence: fromthis wtness at | east, they were not the

initial rationale he preferred and were provided al nost as an after-thought.
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Respondent in its brief places nuch enphasis on its interpretation
that the reasons for the protest were not communicated to the conpany and
therefore the "concerted" and/or protected nature of sane has not been
established. It is unnecessary to treat the issue inthis light. Rather,
reference is made to the legal analysis set forth regarding the "protests" or
intermttent work stops by the Bakersfield | ettuce harvest crews. |In deciding
that such activity was not "protected,” the NL.R3. and the courts have
uniformy held that enpl oyees are not at liberty to set their own hours of

work or conditions of enploynent. (See, e.g. Phel ps Dodge Gopper Products

GQorporation, supra; N L. R B v. Kohler Gonpany, supra.

As | have concl uded that the wal kouts were not protected activity
w thin the neaning of the Act, the wal kout of enpl oyees on January 5, 1980 was
simlarly unprotected and hence the issuance of warning notices on January 7th
to the nenbers of those crews could in no sense be deened unlawful. This is
particularly soin light of the fact that over the course of negotiations
respondent and Lhion attenpted to arrive at sone sort of acconodation
regardi ng work hours on Satur days,lsi/ the conpany stating that although it
would try not to keep workers nore than four hours, at tines this was not
possi bl e.  The conpany i ssued warning notices at that tine to workers who
ceased work prematurely, and no protest to this action was heard fromthe
Lhion. Furthernmore, in a prior case involving this sane respondent, this

Board uphel d the di scharge of an

185 This discussion took place in one of the neetings in April.
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i ndi vidual who had refused to work overtine. SamAndrews' Sons, 5 ALRB No. 68

(1979). As the refusal to work the additional hours woul d have provided a
legitinate ground for discharge, it follows that the nere i ssuance of warning
noti ces for simlar conduct can in no sense be terned unl awful or
discrimnatory (see discussion and cases cited in the section on the work
stops, supra).

It is therefore recommended that this allegation be

di sm ssed.
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E TH NN NG CGREWPRCBLEVG
1. PARACRAPH 38; FAILURE TO LAY TH NN NG CReWs GHF

a. Facts

General (ounsel all eged that "begi nning on or about the nonth of
Novenber, 1979 and conti nui ng throughout the 1979 thi nni ng season, respondent
has deliberately failed to lay off crews as it has done in the past, thereby
reduci ng the hours and anount of work nornmal |y available to crews 1 and 2,
because of its enpl oyee's union activities and support and because of their
protected concerted activities."

VWrkers in the thinning crews (principally Antonio Zanora, Gegorio
Castillo and Quadal upe Conteras) stated that they had | ess work for the
conpany in 1979 season than they had in the previous year. The 1979 season
ended approxi matel y Decenber 13th, whereas in the previous year the season
went fromQctober 2nd to the 5th of January. 1n 1979, five thinning crews
were enpl oyed by the respondent; in 1978, three crews plus one crew on an
energency basis was utilized. The workers testified that for the nost part in
1978 the thinning crews worked "full" weeks, or weeks that consisted of six
day of enploynent. In 1979, work was not on a regul ar basis but was nore
sporadi c, the workers being enpl oyed for a few days in each week, but sel dom
for an entire six-day week. Wen the 1979 season concl uded, four crews were
| eft enpl oyed; however, the previous year only two renained at the end of the
season. (ontreras stated that the thinning during the 1979 season was al so
different in the respect that the crews were required to work in recently
irrigated fields where the lettuce had not grown to the height before it was

thinned that it had in the previous years.
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Antoni o Zanoca testified that the planting of the lettuce in 1979
differed fromthat in the previous year in that the planting had not been
staggered by the conpany. Accordingly, the plants woul d reach a certain
height all at the sane tine, thus giving rise to the inference that thinning
was required to be acconplished wthin a nore concentrated peri od.

The anount of lettuce acreage in the Inperial Valley renai ned roughly
equval ent over the two seasons. In 1978, slightly nore than 2,000 acres of
lettuce were planted. 1In 1979, respondent planted 1,856 acres of |ettuce, and
456 acres of cabbage.

Sgnificantly, no evidence of specific "union activities and support”
uni que to the thinning crews was adduced, save for evidence of their
participation in work stoppages on Cctober 29, Novenber 9, 12, 14, and
arguabl y on Novenber 17. There was no show ng that the decision not to |ay
crews off (the so-called "deliberate failure") was nade after any particul ar
"activities" on the part of the thinning personnel.

Testi nony adduced by respondent denonstrated that it was supervi sor
Rubi n Angul o' s responsibility to determne when thinning crews were to be laid
off. During the 1979-80 season, there were four thinning and weedi ng crews
supervi sed by four nen, Jose Lopaz, Sal vador A onzo, "Tacho" or Eustaci o Duran
and Reynaldo Avila. Gews 1, 2 and 3 were crews that were used nost of the
tine, while Oew4, Reynaldo Avilas crew was used sporadically. R chard
Qaeser, a farner inthe Holtville area, is the prinary enpl oyer of that
particular crew Additionally, the crew of the |abor contractor Jose Estrada

was used for a few days during the season.
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Hs crew had been used for at least the last five or six years by the
respondent ; however, the Gaeser or Avila crew had not been. Angulo stated
that workers had been conpl ai ni ng about |abor contractors. Wen the G aeser
crew becane available it was put directly on the conpany payroll, while the
use of the Estrada crew, according to Angul o, was bei ng phased out.

The duration of the weeding and thi nning season in 1979-80 differed
fromthat of 1978-79. The principal reason for this, as Angulo testified, was
the weather. The lettuce was planted at about the sane tine in both seasons.
However, planting at the sane tine does not nean that the crop wll be
harvested at the sane tinme. The weather nay nmake as nuch as a week or two
weeks' difference in the date when the crop is ready for harvest.

The variety of seed used in the planting al so has an effect on when
the lettuce is to be harvested. The varieties of |ettuce that were pl anted
for these two seasons were general |y about the sanme, although sone varieties
nay have been planted to a greater extent than others. [LOfferent varieties
are utilized because of anticipated weather conditions or clinmates and al so
anticipated narket conditions. Sone varieties are md-wnter varieties, wile
others are considered spring varieties. |f the conpany bel i eves narket
conditions in a particular nonth are going to be better than other nonths,
those varieties are planted accordingly. This factor woul d al so have an
i npact on when the lettuce is thinned.

Schedul ing was al so affected by the work stoppages engaged in by the
crews. Wen the conpany started to get behind, according to Angulo, the

crews of Estrada and Reynal do Avila began to be used.
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Because of the uncertainty creat egggy t he st oppages, Angul o wanted to keep the
crews working "full steamahead."——

Angul o0 not ed that thinning and hoei ng woul d have been schedul ed differently
had the work stoppages not taken place. This different scheduling woul d have
taken the formof a |ayoff of a crewtowards the end of the season whi ch woul d
have resulted in a reduction of the work force by about 20 percent.

An additional factor in the schedul e of the weedi ng and thi nni ng was
t he earthquake which occured in the Inperial Valley in Cctober 1979. As a
result of the quake, the Hghline Canal was inoperative for five days, neani ng
that there was no water for irrigation during that period. A that tine, the
pl anti ng operation was underway. S nce there was no water, the recently
planted fields could not be irrigated. Wen the water cane back on, a | arge
bl ock was watered at once, neaning that certain parts of the crop woul d cone
up simul taneously, while others woul d be bl ank. Wen in the course of the
thi nni ng season that particular bl ock was to have been thinned, there was a
slight del ay because of the earlier postponenent of the irrigating. After the
del ay, about 200 acres had to be thinned at once.

b. Anal ysis and Goncl usi ons

This allegation nust be dismssed for |ack of evidence. Wiile
General ounsel's theory on this issue is sonewhat unclear, it appears to be

arguing that for discrimnatory reasons, respondent

186. This expl anation does not exactly conport wth Angul 0's
rational e for scheduling work on the day of the inauguration of the UFW
office. (See discussion, infra.)
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provided |l ess work for certain "nore senior" crews. Initially, it should be
noted that no docunentary proof was adduced that the crews actual |y worked
less total hours or earned | ess noney in 1979 than they had i n 1978.
Furthernore, there was no show ng that the conposition of Gews 1 and 2 was in
fact "nore senior," and thus arguably | ess vul nerable to layoff. On these
grounds al one, anple basis exists for dismssal.

General (ounsel argues that testinony established that in 1979 the
thi nning season ran fromQtober 1 to Decenber 14. Three regul ar crews were
working on the last day. 1n 1978, the season ran fromQctober 2 to January 5,
1979, at which time only one crew was working. Therefore, it cannot be
determned exactly who suffered any detrinent fromthis change. If it were
contended that the "nmost senior” crewdid not get to work the additional
weeks, it would only be at the expense of their fellow workers who woul d be
laid off. This latter group woul d then have reduced "hours and anount of.
work." The vague testinony supplied by several workers that they "regul arly"
wor ked si x-day weeks in 1978, as opposed to four or five-day weeks in 1979, is
no substitute for concrete docunentary pr oof.ﬁl Li kew se, no proof was nade
of the nunber of hours worked in a given week. Thus, even assumng that
wor kers rmay have worked fewer days in 1979, there has been no show ng t hat

they worked fewer

187. The parties did stipulate, however, that thinning crews worked
twel ve Saturdays in 1978, as opposed to six Saturdays in 1979. However, the
total nunber of Saturdays worked woul d not necessarily indicate the
availability of work, as crews did not necessarily work every day each week.
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total hours. 188/

The nost fatal omssion |eading to the dismssal of this allegation
Is the failure to adduce any proof of the nature and extent of thinning crew
protected concerted activity. 189/ A prina facie case has sinply not been
est abl i shed. 190/ Even if the argunent were advanced that the thinning crews'
participation in work stoppages was the basis for "discrimnation,”™ | have
determned that such intermttent stoppages are not protected activity (See
di scussion, supra). Respondent can therefore lawfully "fail to lay off crews"
w t hout being subject to charges of this nature.

Nbt wi t hst andi ng any of the foregoing, Angul 0's testinony regardi ng
cultural, climatic, and geol ogi cal vagaries necessitating schedul i ng
adj ustnents was whol |y uncontroverted, as were his statenents i n connection
wth the problens created by the work stops and the use of the |abor
contractors crew These explanations for the depl oynent of thinning crews
were inherently pl ausi bl e and deserving of credence, particularly in the
absence of any proof that crews which respondent "fail[ed] to lay off" were
any nore or less active in Lhion natters than crews al |l egedly deprived of

wor K.

It is recoomended that this allegation be di smssed.

188. Respondent cogently argues inits brief that Avila s crew
worked for 17 days or 128.5 hours in 1979-80, while Estrada' s was enpl oyed for
16 days or 115 hours that year. The previous year, Estrada worked 20 days for
a total of 221 hours. Thus, the naxi numanount of work |ost by the addition
(k)]f Avila' s crewwas 22.5 hours. The stoppages al one woul d account for these

our s.

~189. BEveninits brief, General Gounsel neglects to refer
specifically to any acts supporting a finding on this issue.

_ 190. Goncl usions regardi ng burden of proof, noted el sewhere,
are incorporated herein by reference.
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2. PARARAPH 43: RESCHEDULING (F WIRK,  RETALI ATGRY WARN NG NOTI CES

General Gounsel al | eged that respondent purposeful |y revised its work
schedul e for thinning crews. The purpose was to have work conflict wth a
schedul ed and publicized Lhion march. "Wen nmany enpl oyees attended the
I naugur ati on thereby mssing work on Novenber 17, respondent retaliated by
giving themwitten warning notices." These actions were alleged to be
viol ati ons of section 1153(c), and derivatively, section 1153(a).

The pleading of this allegation contains | anguge dictati ng proof
whi ch was not offered.  Assumng, arguendo, that respondent issued warning
notices for all those who mssed work on Saturday Novenber 17, and that

191/
—— there was no

attendance at the march was "protected concerted activity",
show ng that those who mssed work actual |y attended the narch, 192/ r espondent
knew of their attendance, and "but for" that attendance it issued them
tickets. Al of these causational elenents were lacking in General (ounsel's
presentation. S nply stated, no evidence was presented that the type of
absence (Uni on busi ness) 193/ was excused in the past. Accordingly, the
1153(c) aspect of this allegation is di smssed.

Turning to General Gounsel's presentation of the facts, Ana Gillo, a

nenber of the thinning crew working under forenan Jose

- 191. General Counsel's brief does not cite to any cases standing
for this proposition.

192. R chardo Perez, a thinning crew enpl oyee, testified vaguely
that "others" in his crewwent to the narch and recei ved warni ngs.

193. | amfurther assumng for the sake of argunment here
that attendance at a social or quasi-social function sponsored by
the Uhion nay be considered "Uhion" business.
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Lopez, testified that she was notified of a narch sponsored by the URWwhi ch
was to take place on the 17th, a Saturday, during the thinning season. Hyers
advertising the narch were passed out by on- of her co-workers in the presence
of conpany forenen. Gllo stated that supervisor Qtiz told the crew on
Thursday, the 15th, that there would be no work on the next day, Friday,
because there was no ground adequately prepared. There woul d be work on
Saturday, the day of the narch. @Gllo initially stated that she asked Qtiz
why they were going to work on Saturday, to which Qitz responded that he did
not know anyt hing, that those that wanted to work coul d cone to work and those
that didn't could go to their narch. Later on, in the course of her

testinmony, Gallo said that on that Thursday she told her forenan, Jose Lopez,
that she woul d be absent on the day of the narch.

@GlLLlo did, in fact, attend the narch on that Saturday and returned to
work the follow ng Mnday. On that day her foreman gave her a "ticket" or
disciplinary notice which she initially woul d not accept. Wen questioned by
General ounsel, Gallo stated that the conversation concerning the ticket
nerely consi sted of her asking Lopez what the ticket was. Lopez responded
that it was because she refused to cone to work on the Saturday previous.
@Glloreplied that she would not sign the ticket. Later that day, however,

Gl lo did accept the notice and gave it to her crewrepresentative, Santiago
Godi nez.

However, at a later point in her testinony she stated that she did

in fact informher forenan that she woul d be absent fromwork on the day of

the march, but did not tell Godinez that the
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reasons given for the warning, as stated on its face, were not true. After
originally testifying that she did not protest to her foreman that the ticket

was "contrary to fact,"” she provided the details of an exchange between her
and her foreman in which she insisted that she had notified the forenan, that
she coul d not understand what the ticket was for, to which Lopez responded
that he received orders to give her a ticket.

@Gl 1o s testinony over all was sonewhat col ored by her selective
recal | concerning certain events, and her failure to supply, on initial
examnation, certain details which were |ater added during the course of her
testinony. It appeared that this wtness seemed to grasp the inportance of
such details as she testified, and preferred themas she felt they were
necessary. 194/ | was unabl e to attach a full neasure of credence to her
testinony, and have serious reservations whether she did in fact tell Jose
Lopez that she woul d not be present on the 17th.

R cardo Perez, another thinning crew enpl oyee, and the crew
representative for his crew testified that his foreman, Salvador "H Tigre"
was present when | eaflets announcing the narch were distributed. Perez
attended the narch. Wen he returned to work on Monday, Novenber 19, he
recei ved a warning notice. Perez, however, admtted that he did not tell his

foreman that he woul d be absent on

194. For exanple, in her testinony regarding fellow worker
Qontreras’ confrontation wth supervisor Qtiz regarding "short" paychecks
di scussed infra, she neglected to nention the strong words used by Contreras,
who admtted sane.
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Novenber 17. 195/

Supervi sor Rubin Angul o is responsi bl e for schedul i ng thinni ng work,
and determnes whi ch particul ar days of the week that task is to be perforned.
I ndi vi dual thinning forenen, such as Lopez, do not decide this natter. It was
Angul o, therefore, who decided that the thinning work be performed on the
seventeenth, not on the Friday previous.

Angul o offered the foll ow ng reasons for the scheduling. 1 Novenber
12, there was a stoppage (Novenber 12th bei ng the previ ous Monday); on
Novenber 13 the peopl e cane back to work; on the 14th, however, they stopped
again; on the 15th, a Thursday, enpl oyees resuned working. n the night of
Novenber 15th, Angul o deci ded to have the peopl e work on Saturday rather than
Friday and that he was not "aware really of the inauguration.” Wen the crews
finished that Thursday, he determned that the | ettuce was too snail to thin
and that they should wait until Saturday to resune operations. Additionally,
Angul o stated that thinning and weedi ng operations are occasionally done on
Saturday. Wile work is generally perfornmed Monday through Friday, there are
tines during the week when this work i s suspended.

The factors that go into the determnation as to when work wll be
done and when it wll not be done hinge prinarily upon the weather, since the
weat her effects the growth of the plant. If the weather is warm the plant

grows nore rapidly. Qonversely, if cool,

195. Perez attended negotiati ons on Thursday, Novenber 15. S nce
there was no work schedul ed for Friday, Novenber 16, he had no communi cation
W th respondent’'s supervisors until he returned to work the foll ow ng Monday.
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the process is slowed. Additionally, rain nay al so delay the thinning
oper at i on.

Angul o stated that when the tenperature is at the 80 degree and above
level at that particular tine of year, |ettuce grows approxinately 1 or 2
inches in 24 hours. Anticipating such growh upon hearing the weat her
forecast, he schedul ed the work to resune on Saturday. Tenperatures had been
cooler earlier in the week, and in Angul 0's opinion the | ettuce woul d have
been too snall to thin that Fiday: plants would have been | ost and general |y
an i nadequate job woul d have resulted. Inproper timng in the thinning
operation has a severe inpact on the yield Wen afieldis thinned and the
lettuce is too young, the lettuce eventual |y produced is of the smaller or 30
head per carton variety, as opposed to the 24 head per carton standard si ze.

The other factor involved in determning the days on whi ch thinning
or weeding crews wll work is the conpany pl anti ng schedul e. The conpany
plants according to when it thinks market conditions wll be optinal and the
hi ghest price will be received for the harvest. If it predicts that narket
conditions will be at a certain level at a certain tine, planting is grouped
so that the harvest coincides wth that tine.

The parties stipulated that in the 1979-80 season, thinning crews
worked on six Saturdays. In the 1978-79 season, thinning crews worked 12
Saturdays in that season for the period between Septenber and Decenber.

Angul o0 al so noted that he had heard runors that there was to be

anot her stoppage on the fol low ng Monday. He feared that the
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conpany woul d get further behind since there had been al ready two stoppages in
the week in questi on.

Insofar as those people who were required to work on
Saturday, MNovenber 17th and did not report, as alleged in the
conpl aint, these workers recei ved warni ng noti ces.

Angul 0' s assertion that he was not "aware" of the inauguration was
sonewhat dubious. Even if he did not know of the leaflets that were
distributed that week, it nay be inferred that the event itself assuned
proportions |arge enough so that it would be noticed in a community such as
that in the Inperial Valley. This is particularly so where workers at a
particul ar conpany such as respondent are represented by the Uhion.

Smlarly, Angulo' s concern for the i medi acy of thinning requirenents due to
the work stops is belied by his own schedule: there was no work on Friday,
Novenber 16, nor was there work on Védnesday, Novenber 21.

Nevert hel ess, al though the foregoi ng renders suspect respondent's

reschedul ing of thinning to coincide wth a Uhion social function, "a

suspicion alone is insufficient to establish a violation.” Tex-Ca Land

Managenent, Inc., 5 ALRB No. 29 (1979). It is indisputable that respondent

had schedul ed thinning work on Saturdays in the past. No specific objection
during the course of bargai ning was rai sed regardi ng the probl emof work
conflicting wth the inauguration, despite the fact that there were bargai ning
sessi ons on Novenber 15, two days oefore the narch and Novenber 20, three days
after. Respondent's prerogative to schedul e work for that Saturday was thus
not questi oned.

Nbt wi t hst andi ng the foregoi ng, Section 1152 guar ant ees
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Agricul tural enpl oyees the rights to "self-organi zation... and to engage in
ot her concerted activities for the purpose of collective bargai ning or other
mutual aid or protection." As noted by respondent inits brief, criteria for
defining "protected, concerted activity" were set forth in Shelley and

Ander son Furni ture Manuf acturing Gonpany, 497 F.2d 1200 (CA 9 1974). The

court stated that in order for activity to be "protected”:

(1) there nust be a work-rel atec conpl aint or grievance;

(2) the concerted activity nust further sonme group interest;
(3) a specific renedy or result nust be sought through that
activity;

(4) the activity should not be unlawful or otherw se

| npr oper .

Aainly, attendance at a Uhi on open-house or social function is not "work-
related”; nor does it further sone group interest; nor is there sone "specific
renedy... sought” through that attendance. Nor can it be said that the
function itself constituted a "Union" neeting and hence protected i n the sense
that it was a group effort: co solve a work-related problem of. Pol ynesian

Qutural Center v. NL. RB., 582 F. 2d 467 (CA 9 1978). S nce attendance at

the function was rot "protected activity," "interference" wth that attendance
could not be said to be violative of Section 1153 (a), even if proof were
sufficient to conclude that respondent intentionally reschedul ed work to
conflict wth a Uhion social function.

It is recoomended that this allegation be di smssed.
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3. PARAGRAPH 22: N LATERAL CHANGE RE FIBL.D WAL TI NG TI ME
General ounsel alleged that "on or about Decenber 14, 1979,

respondent, through its agent Manuel Qtiz, unilaterally changed worki ng
conditions...by refusing to pay its enpl oyees for two hours of field waiting
tine, a change in past practice..."

h the last day of enpl oynent in Decenber 1979, crews arrived for
work at approximately 6:15 a.m They were not allowed to enter the fields due
to frost, and their forenan forestall ed the coomencenent of work on that
occasion until after the frost had nelted. Thinning crew nenbers Quadal upe
Gontreras and Bernardi no Rodriguez both testified that on previous occasi ons,
when the forenman had made the crews wait for frost to nelt, crews had been
conpensated for the tine that they had waited. There was al so testinony to
the effect that on occasion if the foreman knew i n advance that there was
going to be frost, he would tell the crewto arrive at the fields at a later
tine than usual. This notification did not occur on the day previous to the
one in guestion.

The crews were paid that day for only six and one-hal f hours of work,
as opposed to eight hours. A 2:30 on that day, worker Rodriguez inforned
supervi sor Manuel Qtiz that he was going to stop working at that nonent.
Qtiz asked him "Are you the foreman?" Rodriguez responded no, but that he
was the alternate crew representative. He subsequently voi ced a conpl aint for
the failure of the conpany to conpensate the enpl oyees for the full eight
hour s.

The inport of the testinony of respondent's wtnesses was directly
opposite to that of those for the General Gounsel. In brief, each

consistently testified that respondent has never paid
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its enpl oyees for tine spent waiting for frost to nelt.

Background concerning this allegation was supplied by Rubin Angul o,
farmng supervisor for the conpany for at |east twelve years. Essentially,
his responsibilities invol ve the overal | supervision of the grow ng and
cultivating of the various crops whi ch respondent produces. Hs position is
equivalent to that of his counterpart in the harvesting operation, E
Rodriguez. Forenen in the thinning and weeding report to him Angul o stated
that during the thinning operations if there is frost or ice on the plants the
t hi nni ng operation cannot be perfornmed. Thinning in the Inperial Valley is
done in Crtober and Novenber, and generally there are not that nmany days when
frost appears.

Thi nni ng, as opposed to weeding, is done according to when the crop
is watered. Wen the plants are two to three inches tall, usually about 30
days after the first watering, they are ready to be thinned. Afield of
lettuce is thinned only once during the season. \eding, on the other hand,
is an operation that is perforned after cultivation, that is, after a tractor
goes through the field and discs out the weeds grow ng in the side of the
furrows. The tractor then spikes!®® the field and the weedi ng crew fol | ows
it, renoving the weeds in and around the plants.

Frost or ice prevents a weeding or thinning crew from performng
their job. This is so for the sinple reason that if a plant has frost on it,

any tool or hand that touches it wll turn

- 196. As described by Angul o, spiking is an operation where a tool
twenty inches longs is pulled behind a tractor. The tool pierces the ground
to adepth of 4 to 5 inches, stirs up the soil and nakes a rowin order that
the water may run through.
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the plant bl ack and hence damage it irreparably. Gontrary to assertions nade
by General Counsel's w tnesses, during the thinning period in the |nperial
Valley, one is not ordinarily able to predict on the day before whether there
is going to be frost or ice the follow ng norning: the weather varies
significantly enough as to nake a pattern difficult to discern

Thi nni ng and weedi ng crews begin to performtheir operation at around
6:00 aam |If thereis frost or ice on the plants when the crew cones in at
this tine, the conpany practice, according to Angulo, is to have the crews
wait until the ice thaws, although the waiting period nay be one to two hours.
There is a conpany policy concerning paynent for the tine that workers nust
wai t under these circunstances. According to Angulo, this policy is
enunci ated i n the conpany handbook under the heading "call tine."
Soecifically, Angulo referred to | anguage in the conpany handbook which states
that the "call tine policy wll not apply where work done for Sam Andrews Sons
i s del ayed or cannot be carried out because of rain, frost...or other causes
beyond the control of the conpany."” Further, Angulo testified that in the
twel ve years that he has been a farmsupervi sor for the conpany, the thinning
and weedi ng crews have never been paid "waiting tine" for the tine between
when they are called initially to work, and the tine that they are allowed to
enter the field after frost or ice has thawed.

Revi ew ng conpany thinning crew records, Angul o pointed out that on
the 14th of Decenber, 1979, there was frost: the record indicates a starting
tinme for work as 8:00 am Qews were paid for 7 hours of work that day. The

previous year, on the 21st of
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Decenber, 1978, work began at 8:00 a.m and conpl eted by 2:30. Wrkers were
pai d for six hours then, since one-half hour of that tine was for their |unch
period. Angulo testified that this record indicates that the crew "probably
cane to work at six in the norning and, due to frost, they had to wait unti
8:00 am" Smlarly, records indicate that on January 2, 1979, work started
at 8:00 a.m, and was conpl eted by 2:30, workers being paid for six hours. n
the 4th of January, 1979, work started at 7:40 a.m, stopped at 3:10, and
workers were paid for seven hours of work. Angulo stated that on each of

t hese occasi ons there had been frost, and on none of then were workers paid
for the tine between which they cane to the field and the tine when they
actual | y commenced wor ki ng.

Angul o further testified that at the end of the day on the 14th of
Decenber, 1979, he received a call fromMnuel Qtiz, a thinning supervisor,
who reported to himthat when he, Qtiz, started to pay the peopl e towards the
end of the day, they began to conplain to himthat they were not getting paid
for their full eight hours. Angulo stated that he told this forenan that the
conpany rule had been that waiting tine due to ice or frost had never been
conpensat ed. Angul 0' s understandi ng was confirned that day with a phone call
he pl aced to Don Andrews.

Manuel Qtiz likew se recall ed one occasion in 1979 when the crew
arrived at the field and had to wait before going in due to ice or frost.
They waited for approximately one hour. Qtiz stated that the crewis not
paid for the tine that they wait, but only for the tine that they work. This

has been the conpany's policy all the years that he has worked for the

conpany.
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Anot her worker in the thinning, Eva Lara, testified that over the 12
years that she has been working in such capacity for respondent, she has not
been paid for the tine spent when waiting for ice to nelt in the fields.

Valente Garcia testified that he has worked in the thinning of
lettuce in Holtville wth respondent for the past six years. 1In his
experience the busses woul d generally | eave Cal exi co, at least in 1978, at
4:30 or 5:00 aam They would arrive at the field at 6:00 a.m or slightly
thereafter. Work would begin at daylight. Garcia could recal | approxi nately
two occasi ons when crews had to wait for the commencenent of work because of
ice on the lettuce. n one of these the crewwaited for an hour and one-hal f
and then went to work. Garcia testified that he did not get paid for the tine
spent waiting outside the field. In previous years there were al so occasi ons
on whi ch Garcia waited before commenci ng work due to ice on the |ettuce.
During the entire six years he has been enpl oyed by the respondent he has
never been paid waiting tine in the field because of ice.

Smlarly, Luis Rodriguez has been working for respondent for the
past 15 years in the thinning. Rodriguez noted a nunber of instances when he
and his crew nenbers had to wait outside the field prior to the commencenent
of work due to the presence of ice. He stated that he has never been paid for
such waiting tine.

Yol anda Zanora, a thinning crew nenber, was call ed by respondent to
testify on matters other than the waiting or standby tine i ssue. Wen
questioned by this hearing officer, she candidly stater], wth presumably no

preparation, that she would not get paid
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for waiting outside the field when there was frost or ice, but woul d get paid
only for the hours that she actual |y worked.

(ne part of the confusion arising fromthis allegation is created by
a conflict between respondent's purported conpany policy regardi ng "standby
tinge," as ennuciated in its conpany handbook, and the actual practice that it
observes concer ni ng conpensat i ng enpl oyees for such tine. Another part was
the outgrowth of the msuse of the terns "standby tine" and "call tine."

Angul o, by his own definition, categorized standby tine as "when they
cone to the field and it's raining, or we just keep the peopl e there waiting,
waiting, waiting, and we work themfor an hour and then we got to send them
hone. Then we got to pay themfor all of it. That's standby.” Wen asked
for his understanding of what call tine was, Angulo stated "call tineis if we
call sonebody to cone to work, and there is no work and we told themto cone
to work. And we send themback home and it is not an act of God." Thus,

Angul 0' s personal understandi ng conports wth the |anguage of the conpany
handbook. Despite his testinony that peopl e were never pai d when they had to
wait for frost, it seens that the conpany policy as outlined in its bookl et
(see below) lends support to General (ounsel's theory that workers shoul d have
been paid on the particular norning that they had to wait for the frost to
nelt.

On further examnation, however, Angulo clarified his interpretation
of the standby and call tine conpensation policies as the conpany has
practiced them Essentially, for himstandby tinme nmeans that workers begin
working, then are requested to stop and standby while there is rain, equi pnent

failure, etc., after which

- 225-



tine they return to work. Angulo stated that the workers were never paid from
the tine that they boarded the busses in Cal exi co.

Aplainreading of both the call tine and al so the standby tine
provi sions in the conpany handbook gives rise to the interpretation that "cal
tine" applies when enpl oyees are requested to report and no work is actually
perforned that day, or start work and then are sent hone before the end of the
day. UWnder the heading "Call Tine," it states "[workers] will be paid from
the tine they report until released and will be paid a mni numof two hours
for each call, when no work is provided,... 1In the event that the enpl oyees
begin work, they wll be paid a mnimumof four hours.” Uder "Gandy Tine,"
on the other hand, it states "any enpl oyee requested to stand by wll be paid
for all tinme standing by at the hourly rate."”

Thus, there appears to be a conflict between the | anguage of the
enpl oyee handbook and the practice of the conpany as testified to by its
various forenen, supervisors, and enpl oyees. The situation under scrutiny in
the instant case appears to be nore aptly characterized by the term"standby
tine," where enpl oyees are called to report at a specific tine but are told to
wait for a certain period, after which they work for the rest of the day.
Gl tine, on the other hand, appears clearly to apply to situations where
enpl oyees are rel eased early on a given day either having perfornmed no work or
havi ng perfornmed a certain mninal amount. Wiile the "call tine" provision
contains an "Act of (od" exception such as frost whi ch can deny enpl oyees
conpensation, the "standby tine" section does not. Here, although technically

told to "stand
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by" due to an Act of God, thinners were not paid, as if it were "call
tine."

The conflict can only be resol ved by giving credence to the mutual |y
corroborative testinonies of respondent’s V\itnesses.ﬂl It woul d be
inherently illogical tototally disbelieve assertions by di verse w tnesses on
this issue. 198/ These w tnesses, workers and supervisors alike, established
the fact that, the wordi ng of the conpany handbook notw thstanding, in their
experience, the practice of the conpany is not to pay enpl oyees for waiting at

the edge of the fields while ice nelts.

It is therefore concluded that the refusal by respondent to pay two
hours waiting tine on Decenber 14, 1979, 199/ to enpl oyees was not a unil ateral
change but was a continuation of past practice. Accordingly, this allegation

shoul d be di sm ssed.

- 197. M. Zanora's spontaneous responses were probably the nost
convi nci hg evi dence on the point.

198. As was the case wth much of General Gounsel's brief, argunent
on this issue was couched in terns of disbelieving the four or five wtnesses
who testified for the respondent, and crediting General Gounsel's version of
the facts. Such blind adherence to a rule dictated by neither |ogic nor
circunstance, i.e., that wtnesses for respondent shoul d be Ber se
discredited, dimnished greatly the persuasive force of the brief. General
Gounsel 's wtnesses were no | ess vague in supplying the particulars of the
conpany's policy re: waiting tine for frost. Uhlike respondent, General
Gounsel did not produce any docunentary evidence in support of its position.

199. Perhaps the situation on that date is best
characterized as neither "standby tine" nor "call tine."
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4. PARARAPH 44: WARN NG NOT CE TO GUADALUPE GONTRERAS

Thi nni ng enpl oyee Quadal upe ontreras testified that on one day
foll ow ng a thinning worker stoppage, 200/ the workers had recei ved | ess pay
than they were entitled. According to her calcul ations, the workers had
worked for four hours, yet they were only paid for three and one-hal f.
Gontreras voi ced her conpl aints to thinning supervisor Manuel Qtiz,
testifying as foll ows concerning the conversation: after she asked Qtiz why
they had only been paid for three and one-hal f hours, Qtiz responded that she
shoul d be the least likely to conpl ain, because when the conpany gave the
peopl e an extra 10, 15 or 30 mnutes of pay, the peopl e woul d not say
anything. ontreras replied that in all the years she had worked for the
conpany she had never had such luck. Qtiz then stated, "Don't play the
fool ." Qontreras openly admtted that at that point she replied to Qtiz that
the only one "who played the fool around here is you, because as a supervi sor
you have to know what tine we | eave and what tine we cone in." Qtiz inforned
her that she had a big nouth, that the wonen in the crews spoke nore than the
nen, and that if she were a nan perhaps he could fight wth her. GContreras
said: "You are a nman but you are an old nan; even if | ama worman, | am
younger and perhaps we will be even." Qtiz finally replied that Gontreras was

acting "real snmart," that her years with the conpany were not going to do her
any good. ontreras replied that she thought that she woul d be with the

conpany | onger than Qtiz.

200. The stoppage in question occurred on Cctober 29.
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The next day, Contreras received a warning notice for
i nsubor di nation, based essentially on her insulting a supervisor.

As previously noted, Manuel Qtiz is a supervisor of the weedi ng and
thinning crews for respondent. He has worked for the conpany for sixteen
years, and is a man who was 70 years of age by the tine of the hearing. He
has known Quadal upe Contreras for all of the 10 or 11 years that she has
worked for respondent. Qtiz testified that it is the forenan, not he, who is
responsi bl e for keeping tine for the crews. The foreman of Contreras’ crew
crew #1, was Jose Lopez. Qtiz stated that despite Contreras' good work
record, on the occasion under scrutiny he felt conpelled to give her a warning
noti ce because she insulted her supervisor. The insult took place in front of
the crew The Spanish word that she used is this connection which of f ended
Qtiz is "pendejo."

Qtiz described the incident giving rise to the issuance of the
warning notice as follows: Qtiz was called by M. Contreras and anot her
worker, Juan GCastillo, to the bus which contained thinning crew #1. There
were about 40 other workers on the bus at the tinme. Both Contreras and
Castill o were conpl ai ning about 20 mntues that they felt that they had worked
that they shoul d have been paid for, but which had not been included in their
pay. Qtiz informed themthat he woul d have thempaid the fol |l ow ng day, and
told the workers "not to get snart" because he had al ways given themthe extra
tine at the end of the day. Qontreras attenpted, according to Qtiz, to
dispute that the supervisor had given the workers the extra tine, that he

always had said this but it was not
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true. Qntreras then told Qtiz not to be an ass.zo—ll Qtiz testified that

Qontreras said she had a son who would fight him Naturally, Qtiz stated
that Gontreras was angry when she spoke with him

n the followng day, the crewwas paid for the extra 20 mnutes, as
promsed. Qtiz stated that it was his practice to pay the crewfor a full
day even though they mght finish a field wth 15 mnutes or so before the
actual end of the work day, and then be allowed to go hone. Thi nning crew
workers are paid in cash, which the forenan distributes in envel opes hear the
end of the day. Two or three hours earlier, Qtiz goes to the office wth a
list of those to be paid, obtains the pay envel opes, and then gives these to
the foreman. In the event of there being additional work to be perforned
beyond 8 hours,&/ Qtiz woul d ask workers to renain if they wshed. The
extra tine woul d be conpensated on the foll ow ng day. However, the workers
woul d not be paid in noney but intine, i.e. they would get additional tine
for lunch or would be released early. Qtiz stated that on those occasi ons
when he paid the workers for nore than the actual tine that they spent in the
fields, he would not attenpt to recover the tine on the day fol | ow ng.

As noted above, on the day before Gontreras conpl ai ned about the
short paycheck, her crew had engaged in a work stoppage. According to Qtiz,

the people did not all |eave at once: there was

~201. The actual word she used, "pendejo," can be translated as
"stupid, dummy, stupid ass, asshole."

202. Inthe exanples Qtiz used, the work woul d not be for |onger
than ten or fifteen mnutes.
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aten mnute gap or interval between the tine the first person stopped and the
| ast person wal ked out of the field He did not wite dow the time for each
Individual at the exact mnutes that they stopped. The forenan, Jose Lopez,
however, wote down the tinme as being three and one-hal f hours, which Qtiz
reported to the office. The thinning crews were not paid on the day of the
wal k-out itself, but were paid on the followng day. Qtiz stated that there
was no tine for himto goto the office to get their noney.

A though Qtiz appeared to be a bit confused in his
testinony as to when Gontreras conpl ai ned of the short paychecks and when the
wor k stoppage actual |y occurred, | did not feel it affected his overal
credibility. Based on his deneanor, | fully credit his version of the
incident. Notwthstanding this determnation, Contreras admtted that she
insulted Qtiz, providing himwth sufficient justification for issuing a
warni ng notice for insubordination. | find no causal connection between her
conpl aints about the "short" paychecks and the issuance of the notice, other
than it was this discussion which provided the framework for Gontreras’
insults. No evidence was adduced that the notice was discrimnatory in the
sense that respondent never issued notices for insubordination, i.e., that
"but-for" Contreras ' conpl aints about the shortage, she woul d not have
recei ved the noti ce.

Accordingly, it is recommended that this allegation be di smssed.
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F. M SCELLANEQS M QLATI ONS

1. PARARARS 9 AND 10: ,bh3CR M NATARY D SCHARE AND REFUSAL TO ReH Re
FELI PE FARFAN BANDERA—

a. Facts

General Gounsel alleged that on or about Cctober 3, 1979, irrigator
Felipe Farfan Bandera was discrimnatorily discharged and refused rehire
because of his support and nenbership in the UFWand al so because he had
previously filed charges wth the ALRB.

Farfan, who was hired initially in 1978, stated that he attended
Lhi on neetings and al so passed out Unhion panphlets in the latter part of
Decenber, 1978 and in the begi nning of January, 1979. He obtai ned these from
crew representati ves who attended neetings on behalf of the irrigators.
Farfan passed the leaflets out principally at the main entrance of the
Santiago Ranch before workers went in to work. Forenen were al so present at
those times. n one such occasion, about 15 mnutes after Farfan gave the
| eafl ets out, Juan Perez, the foreman who hired himinitially, asked Farfan
what he was distributing. According to the enpl oyee, when Farfan responded,

the foreman said that he coul d not pass the flyers out 204/

Gounsel stipulated that respondent’'s nmanagenent was aware of
Farfan's Whion activities and that he had filed an unfair |abor practice

char ge.

203. These particular allegations were sonewhat isolated, as they
bore little or no relation to the general course of events, occurring in the
latter half of the year 1979, which formthe basis of allegations for the
bul k of this case.

204. Interestingly, when called to testify, Perez did not refute
this.
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Inthe latter part of August 1979, Farfan spent thirty days in jail
for failing to pay for two drunk driving tickets incurred the previous year.
Farfan stated that he attenpted to contact respondent by nmaki ng a tel ephone
call fromthe Kern Gounty Jail to let themknow that he woul d not be avail abl e
towork. Unfortunately, he was unable to reach anyone. He told his wfe,
Laura Madrigal, to notify the conpany i mmedi ately that he had been arrest ed.

Wien Farfan was rel eased fromprison, he went to see supervi sor Bob
Garcia to ask for his job back. According to Farfan, Garcia told himthat he
could not return to work since he was "causing a lot of problens in the
conpany."” Garcia also referred to the fact that the irrigator had lost his
seniority and that if he wanted to begi n working at the respondent again, he
woul d have to start wth newseniority. On several occasions thereafter,
Farfan spoke to Bob Garcia in an attenpt to regain his enpl oynent. However,
he was not rehired.

On cross-examnation, Farfan admtted that he had other opportunities
apart fromthe first day of his incarceration to make phone calls in order to
contact the conpany. Farfan was incarcerated on the 28th of August. He did
not report back to the conpany until the 2nd or 3rd of Cctober, several days
after his rel ease.

Laura Madrigal testified that she told one of Felipe' s fellow
wor kers, nicknamed "Gato," to tell the conpany that Felipe woul d not be comng
to work. "Gato" usually picked Felipe up and drove himto the work site.

Madrigal stated that she hersel f

- 233-



attenpted to reach the conpany by tel ephone, first calling around noon on the
day after Felipe was arrested. Receiving no response, she tried again |ater
that sanme day and a secretary answered the phone. Mdrigal testified that she
told the secretary about Farfan bei ng arrested.

Madrigal went to the conpany offices after Farfan's court appearance,
whi ch according to her, was approxi nately one week after he had been arrest ed.
She asked to speak to one of the "bosses,"” and was referred to a nan she
descri bed as bal d-headed and tall. Mdrigal testified further that the nan
told he that Felipe was going to get his job back, and that she |l ater reported
this to Felipe. A the hearing, Madrigal visually identified Don Andrews at
the bearing as the one she "thought"” she had spoken to. 205/

John Perez, irrigation foreman, testified concerning Felipe Farfan
and his attitude on the job. According to Perez, Farfan had nany problemwth
attendance. n the average, he would mss 5 or 6 days out of a nonth. Perez
spoke to Farfan frequency about mssing work. Farfan would give a variety of
expl anati ons why he woul d be unabl e to show up. The worker received one oral
and one witten warning for absenteei sm 206/ In addition, Farfan received a

warning for not obeying orders. Perez also related that foreman Gornelio

205. Don Andrews roughly fits Madrigal 's verbal
descri ption.

206. Records which were introduced denonstrated that Farfan did in
fact have serious problens wth attendance: wth rare exception, hardly a
week went by during the course of 1979 that he was not absent one day or nore.
Nevert hel ess, given the extent of those problens, it appears somewhat
anonal ous that Farfan shoul d have recei ved so few warni ng noti ces.
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Gl van had expressed to himadditional disciplinary problens he had
encountered wth Farfan.

Bob Garcia, who characterized his position as that of an
admni strative assistant whose responsi bilities included personnel, testified
that in late February 1979 or early March, he and John Perez reviewed Farfan's
attendance problens. A the tine it was decided that despite his shortcom ngs
inthat regard Farfan woul d be gi ven an opportunity to continue to work
Garcia testified further that he had di scussed the matter with Farfan sonetine
in March concerning his probl emw th absences; that the problens had to be
alleviated;, that he was to be given another chance; that if he were to be
absent on a given occasion, he would have to call the foreman and give 24-
hours notice; but that if his probl ens continued, he woul d be term nat ed.

Frank Castro testified that he occupies a position roughly equival ent
to that of Perez. Wen Perez went on vacation in 1979 fromthe end of August
to md-Septenber, he filled in for him GCastro was Farfan's i medi ate
supervi sor when Farfan failed to report for work in late August 1979. The
enpl oyee's | ast day was a Friday; however, the supervisor did not |earn that
he was absent fromwork until the mddl e of the foll ow ng week. The way in
whi ch he found out about Farfan's not being present was that his w fe appeared
at the offices and asked for his check.

Castro testified that when he first learned that Farfan was injail,
he went over to Garcia' s office to discuss the problemof Farfan's absence.
The two of themdecided that the enpl oyee woul d be term nat ed because, in the

words of this supervisor, "V¢ can't have
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every enpl oyee spend 20 or 30 days in jail, and when he gets out, still have
his job back."

Garcia corroborated Castro's testinmony to the extent that it was he
and Castro who decided to termnate Farfan. The reason preferred by Garcia
for the termnation was that Farfan was absent and that at the begi nni ng of
hi s absence the conpany was unaware of the rationale for it. Perez did not
participate in this deci sion since he was on vacati on.

Cathy Carlson, responsible for keeping irrigator payroll records in
Bakersfield, testified that in August 1979 she received a phone call froma
wonan who said that her husband, Felipe Farfan, was in jail, and that she was
concerned about his losing his seniority. Carlson reconmended that the wonan
talk to Bob Garcia. The wonan al so stated that she wanted Farfan' s check,
whi ch Carl son prepared for her. Wen she cane into the offices several days
later, Carlson called inthe irrigation foreman, Frank Gastro. GCarlson
therefore corroborated Castro's testinony that Madrigal had spoken wth him

Carl son did not state whether Madrigal had actual |y spoken to Garci a,
or that she rel ayed the eariler tel ephone nessage to a foreman that the
enpl oyee woul d be unabl e to report. It would seemlogical that if enpl oyees
are obligated to notify the office when absent, it would not suffice for
of fice personnel to keep that infornmation to thensel ves: the enpl oyee's
foreman or supervisor should also be notified. This is particularly soin a
job category such as irrigator, where if a person woul d be absent anot her

woul d
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required to fill in for hi m&/

The record evidence proffered by Respondent's w tness was nuddi ed by
conflicting accounts. Perez went on vacation fromthe end of August to md-
Septenber 1979. He stated he becane aware that Farfan was no | onger, at work
when an enpl oyee told himthat Farfan was injail. The foreman testified he
actually learned of this about 5 to 7 days after Farfan was no | onger at worKk.
If Perez was on vacation until md-Septenber, he would | ogically find out
about Farfan's absence nore than five to seven days after Farfan failed to
report, since Farfan was arrested on August 28. The only way in which this
testinony nakes sense is that Perez was either confused about the dates, or
was tol d about Farfan while on vacation. Perez failed to testify
affirnatively to the latter.

Qher conflicts in Perez' testinony indicate its lack of
trustworthiness. He stated that right after he returned fromhis vacation, he
di scussed Farfan's enpl oynent wth Frank CGastro and Bob Garcia, During the
course of this discussion, Perez testified it was decided to | et Farfan go.
The reason preferred by Perez was that Farfan' s perfornance was deened
unsatisfactory, due principally to his absenteeism Thus, Perez’ testinony
directly conflicts wth that of Castro and Garcia, to the effect that Perez
had any input into the decision to termnate Farfan, and that the reason for
the termnation was his absenteeism not his failure to notify the conpany of

hi s absence.

207. Underscoring this point, Perez testified that he becane aware
of Farfan's attendance probl ens when Farfan's i nmedi ate supervisor, M guel
Querra, would contact himto request another worker to substitute for Farfan.
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Two or three weeks later, Perez stated, another conversation on the
subj ect of Farfan's tenure was held between Garcia, Perez and Gastro. Farfan
appeared during the course of the conversation and said to Garcia that he just
wanted to talk to himabout sone checks of his that he thought had been cashed
or forged.

Garcia corroborated this account and pl aced the date of the
conversation on Cctober 5. After trying to sort out Farfan's problens wth
the checks, according to Garcia, Farfan nentioned that he had notified the
conpany the day that he had been arrested, that his wife had cone and tol d
soneone that he would be in jail for 30 days, and that as far as he was
concerned he had a valid excuse and shoul d be granted a | eave of absence.
Garci a responded that |eaves of absence were given for reasonabl e
ci rcunst ances, such as nedical energencies or famly illnesses, and that the
conpany did not feel that the | eave was proper under these circunstances.
Garcia al so noted Farfan was repeatedl y absent fromwork.

Castro also testified concerning this conversation. According to this
w tness, the three checked Farfan's record for absenteeismat that tine. If
the deci sion had previously been nade to termnate M. Farfan, it seens rather
il1logical that three supervisors continued to spend tine to support the
decision. This assertionis therefore suspect. GCastro al so stated that
Farfan was fornally notified on that day that he had been term nat ed.

b. Analysis and Goncl usi ons

Despite the difficulties presented by the testinony of
respondent' s w tnesses, such as the | ack of credence which | can attach to

Perez' presentation, and which I fully discount, it
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renmai ns that General (ounsel has failed to prove by a preponderance of the
evidence that Farfan's discharge and the refusal to re-hire himwere
unlawful |y notivated and discrimnatory. In brief, | was disturbed by the
shifting reasons offered for the discharge (failure to notify or absenteei sn)
which in other circunstances mght give rise to an inference of unl aw ul

noti ve (see Sacranento Nursery Gowers, (1977) 3 ALRB No. 94; K tayama

Brothers Nursery (1978) 4 ALRB No. 85). Troubl esone al so was the attenpt by

respondent to disguise the fact that Farfan, through Madrigal, had told the
office that he was in jail and presunably unavail abl e for V\Dl’k.@/ As
outlined above, | found that a strong inference was created that Carl son
dissemnated this informati on to the appropriate supervisor. Hence one reason
preferred for the discharge, that Farfan did not notify the conpany of his
absence, snmacks of a pretext, and simlarly creates a i nference of

discrimnation. (Kitayama Brothers Nursery, supra).

Neverthel ess, it remains that nere suspicion or specul ati on based on
I nference are not adequate substitutes for substantial evidence on which a
finding nay be supported. (See Rod MLellan Gonpany (1977) 3 ALRB No. 71; Lu-
Bte Farns WOB77) 3 ALRB No. 38.)

General ounsel barely made out a prina facie case. "The nere fact
that an enployee is or was participating in union activities does not insulate
hi mfromdi scharge for msconduct or give himimmunity fromordi nary

enpl oynent decisions.” (Royal Packing Go. v. ALRB (1980) 101 Cal . App. 3d 826.)

A though Farfan's

208. Carlson admtted that Madrigal had cal l ed her and hence
corroborated Madrigal 's testinony.
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protected activity was shown, and sone evi dence of unlawful notive mght be
inferred, the current state of the lawdictates that [VWhere the enpl oyer was
notivated by both valid or invalid reasons, a rule of causation is

I ndi spensabl e... 'the General (ounsel nust at | east provide a reasonabl e basis
for inferring that the permssible ground al one woul d not have led to the
discharge, so that it was partially notivated by an inpernissible one.... The
nmagni tude of the inpermssible ground is inmaterial...as long as it was the
"but for' cause of the discharge.'"” (Royal Packing, supra, quoting from
Vdterbury Community Antenna v. NLRB (2nd A r. 1978) 507 F.2d 901, Martori
Brothers Dstributors v. ALRB (1981) 29 CGal.3d 721; Wight Line Inc. (1980)
251 NLRB No. 150; see al so N shi Geenhouse, 7 ALRB No. 18 (1981)).

Here, General (ounsel failed to rebut respondent's contention that
Farfan's attendance record was highly suspect. Nor did it adduce any evi dence
that respondent condoned sinmlar attendance problens wth other enpl oyees so
as to create an inference that Farfan was singled out for disparate treatnent.
Thus the "substantiality" of respondent’'s "business justification" was
unguestioned. Further, given the anount of tine which had el apsed between
Farfan's activities and his discharge the causal connection between the
activities and the di scharge becones so attenuated as to becone virtual Iy non-

existent. (cf. Foster Poultry Farns (1980) 6 ALRB Nb. 15.)

Oh the basis of this record, | cannot conclude that Farfan woul d not
have been di scharged "but for" his having engaged in protected activities.

Farfan's deficiencies in attendance, coupled
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wth a precipitous thirty-day absence whi ch the conpany di d not excuse,
provi des an anpl e basis for his termnation and the subsequent refusal to
re-hire him

Accordingly, it is recoomended that these al |l egati ons (Paragraphs

9 and 10) the di smssed. 22

209. Srangely, General (ounsel did not present any argunent Tn its
brief on these allegations. Attaching the nost charitable interpretation to
this omssion, it is not surprising that in a case of this nagnitude that
sonet hing should "fall through a crack. "
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2. PARARAPH 32 RETALIATCRY "I SOATI ON' G- EMPLOYEES

General Gounsel al |l eged that "respondent through its agent...Rendon
I sol ated enpl oyees Gscar Suarez and Franci sco Suarez because of their union
synpat hies and activities and because they filed an unfair |abor practice
charge agai nst respondent...."

Gscar and Franci sco Suarez testified that they were nenbers of
spri nkl er cremsgl under forenan Arador Rendon in the fall of 1979. Gscar
sought to convey the inpression that he generally worked laying irrigation
tubes for irrigation, and novi ng equi pnent such as tractors. He stated
additional Iy that he wore a Uhion button every day while at work.

Gscar Suarez testified that on one particul ar norning in Qctober
1979, he and his brother Franci sco were waiting to be assigned to their job
for the day by their foreman, Amador Rendon. Francisco, at that particul ar
tinme, handed to Rendon a copy of a charge which had been filed wth the ALRB
whi ch invol ved these particul ar workers. According to Gscar, when Rendon
recei ved the charge he assigned the two brothers to nake water stops at the
Axl er Ranch.

Awater stop is constructed across an eight foot wde ditch or
"cheque." Its purpose is to slowdow the flow of water comng fromthe
irrigation canal to insure that the water goes in between the rows of the
| ettuce which is being grown at the field. The "levantes" or water stops are
pl aced approxi nately every 15 rows. They are about eight inches high and are

constructed with a shovel

_ 210. As wll later be seen, neither Gscar nor Francisco was
technically in that job classification.
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as the water flows into the field. The workers have no control over the flow
of the water comng into the field and therefore nust work ahead of that flow
Gscar testified that he worked all day | ong on the day in question w thout
taking a break, since not being able to control the flowof water in the
field, he sinply could not let it run unchecked.

Gscar testified that the only hel p he and his brother received t hat
day was fromtwe workers froma thinning crew that these workers worked at
the Axler field for about one-hal f hour and nade three water stops. They did
not finish the work, and the Suarez brothers had to construct the rest of the
| evant es.

Gscar admtted that he had done this particular type of job before.
However, he had worked with four or five other people while performng this
t ask.

(n cross-examnati on, Gscar Suarez admtted that he worked wth a
shovel every day. He further admtted that on the day in question, his
father, anirrigator, al so was working at the Axler field where the two
brothers were sent. Gscar al so admtted that there were other days in which
It was essential to keep the work noving and no breaks coul d be taken.

Gscar mai ntained that the day in question was uni que because workers
usual |y had assi stance when bui | ding water stops. However, on that day, only
the two Suarez brothers were sent and according to him"they shoul d have sent
nore people to help us." Gscar stated that follow ng that day he had not been
assigned to performthat work and resunmed working wth others.

Gscar Suarez’ ability to recol lect events was called into
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guestion when he could not testify concerning the nonths that certain
operations took place, such as planting, or the tine periods that he spent
performng particular tasks in connection wth certain crops. For exanple, he
could not recall howlong it takes or how many nonths he works in placing
sprinklers for the |ettuce.

Gscar's brother Francisco testified that during the season in
question he wore a UFWflag whi ch was noted by the foreman. According to
Franci sco, when Rendon was handed the charge, he appeared to be a little
irritated and told the two brothers to "go over to the Axler." Francisco
admtted that when he worked buil ding the | evantes that day he was assisted by
anirrigator named Pedro. However, Pedro only nade about four water stops and
then had to return to his function of taking care of the water, controlling
its flowmw Francisco also noted that at about 11 o' cl ock he recei ved added
assi stance, but these people nade only three water stops and | eft at noon.

The two peopl e who assisted himwere fromthe thinning crew

On cross-examnation Franci sco el aborated on the circunstances of his
serving the charge on Rendon. Francisco stated that he signed the charge and
gave it tothe forenan. The forenman took it, folded it, and then asked
Francisco:. "Wat is this for?" Francisco responded: "Here it is for you to
sign and for you to go to the state.” Thereupon Rendon, according to
Franci sco, put the paper in his pocket.

Franci sco stated that there were four people total working at the
Axler field on the day in question, not including those fromthe thinning
crew A worker naned Jose Garcia was present in addition to Francisco' s father
Julio. Francisco admtted that at tines Arador Rendon woul d send one group of

sprinkl ers
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to one field and another group to yet another field, but he woul d send five or
six nen if he was "really hurried.” Rendon hinsel f woul d deci de how nany
peopl e to send. Suarez agreed that Rendon sonetines mght send five peopl e
and sonetimes mght send two to a field.

Franci sco stated that the day fol low ng the one in question he was
wth nenbers of his sprinkler crewand his brother, placing sprinklers in the
fields. He was alone or "isolated" wth his brother only on one day. He then
contradicted hinself by admtting that after that particular day the two
brot hers were assigned to work al one several tines, while in days previous he
and his brother were al so assigned to work, as a pair, by thensel ves.

Amador Rendon, irrigator foreman, testified that he had two
crews under him an irrigator crewand the other a shoveling and general work
crem131£/ The forner has 16 to 18 nenbers while there are 8 to 10 workers in
the latter. It is this latter crewto which Francisco and Gscar Suarez
bel onged. Rendon testified that he woul d send nenbers of this crewout to
vari ous ranches and woul d not ordinarily send themout as a group.

Rendon stated that he had assi gned Franci sco and Gscar Suarez to
performthe task of nmaki ng water stops an average of two or three days per
week in Septenber, ctober and Novenber 1979. |In Septenber and Qctober, when

not naki ng water stops, the Suarezes

211. The general field crewis responsible for particular field jobs
such as sprayi ng herbici des on weeds, weedi ng ditch banks, cleaning out
ditches wth a shovel, preparing fields for rowirrigation or naking water
stops. |If needed, they will also go out and |ay out sprinklers. Sprinkler
crew nenbers mght al so performshovel work, but they are often not utilized
inthis capacity.
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were assigned to sprinkler work. In Novenber, they were additional |y assigned
to cleaning out ditches. n the norning in question, sone of the general
field crewwas sent to the Alano Ranch for sprinkler work. A few others were
sent to clean out ditches at the Layton Ranch. Additionally, Rendon testified
that he sent two irrigators and four other shovel ersﬁl to work at the Axler
ranch with the Suarez brothers.

Rendon stated that he assigned the Suarez brothers about three to five
mntues after he had recei ved the charge that they gave him He al so stated
that he was not surprised or annoyed by the charge. MNaturally, it would be
difficult for himto have a particul ari zed reaction due to the fact that he
was uncertai n what the charge was concerned wth, since he coul d not
understand the witing it contained. Rendon stated that he sent the two
irrigators out to the field early in the norning and asked Jose ReaE/ about
3:30 aam to send four additional shovelers there to assist them n cross-
examnation, Rendon stated that while he was at several ranches during the
day, he arrived at the Axler ranch at about 8:30 in the norning. Rea was
there at the tine, as well as the four shovel ers that Rendon had requested to
be assigned there.

Rendon further testified that the Suarez brothers, when assigned to
clean cut ditches, would at tines be working solely wth one another. The
Suarez brothers woul d al so be assigned to sprinkler work, which is generally

perforned by groups of three

212. Rendon was undoubtedly referring to the thinning crew nenbers
sent to assist the brothers later in the norning.

213. Reawas anirrigation foreman at the tine.
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i ndi vi dual s who woul d work together. Wen water stops are being built, even
when there are nore than two peopl e assigned to the task, the people are
grouped only during the tine that they are working at the edge of the fields.
However, when they spread out over the fields they would be "isol ated. "

Jose Rea recal l ed an incident when his crew worked through the | unch
period. It occurred on Crtober 30, 1979, at the Sharp Ranch. Franci sco and
Gscar Suarez, although not in Rea's crewzﬂ/ were in the group that worked
through the lunch hour that day. The charge served on Rendon on Cctober 31
concerned this particul ar incident.

n the norning in question Rea first saw Franci sco and Gscar Suarez
at the Axl er Ranch between 7:00 and 8:00 a. m doi ng shovel work and preparing
afield for rowirrigation. A that tine there were two other nen in field
who were irrigators, one of thembeing Julio Suarez, the father of the two
brothers, and the other bei ng Jose Garcia. Rendon subsequently call ed Rea on
the conpany radi o and requested that Rea bring four additional men froma
thinning crewto assist inthe work at the field. According to Rea, these nen
were brought to the field between 8 and 8:30 in the norni ng and renai ned
working at the Axler Ranch for nost of the day. Rea testified that the
additional four helped the irrigators and Franci sco and Gscar Suarez prepare

the field, making water stops for the rowirrigation.

Rea testified that at about 9:00 or 9:30 that norning,

214. Rea al so considered themto be nenbers of the general field
crew
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Rendon presented himw th a pi ece of paper and asked himto translate it. It
was the charge that the Suarezes had given him The paper was witten in

Engl i sh whi ch Rendon coul d not read or understand. Rea, interestingly enough,
testified that Rendon knew what the paper was, fromwhich nay be inferred that
he knewit was a charge fromthe ALRB, but that he did not know what the
charge- was about. oviously, and contrary to the allegati on under

consi deration, Rendon could not retaliate for sonething that he had no

know edge of .

Rea testified on direct examnation that as a general rule the
nenbers of his crewdo not work "together." The general field crew perforns
its duty either individually, by couples, or working together at nost by
t hr ees.

Rea testified that the Suarez brothers nade water stops in other
fields before the 31lst of (ctober. However, eight people are usually sent
out to nake stops in a field of 70 acres, a task which the group of eight can
performin one day.

Under norrmal circunstances, Rendon woul d recei ve an order from Rudy
Angul o that a particular field was to be conpleted by a particul ar tine.
Wsual ly a pair of mangl woul d work in each cheque or road in the field: an
individual is never sent by hinself to do this kind of work. The two work in
close proximty to nake the stop. However, if, for exanple, six or eight
peopl e are assigned to work in a 70 acre field, each pair is sufficiently

separated from

215. Rea noted that about fifty percent of the tine two nen work
together in one road; the renmai nder of the tine nore than two are so enpl oyed.
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the other pair, about 200 feet apart by Rea's estinate.

Sognificantly, Rea stated that after Qctober 31st, Gscar and
Franci sco Suarez were assigned to nake water stops approxi nately five tines or
nor e.

Despite sone difficulties presented by inconsistencies in Rendon's
testi nony, 216/ the issue presented here is not strictly, as General (ounsel
suggests, one of credibility. 217/ It is clear, through the testinonies of Rea
and Rendon as well as through that of Francisco Suarez, that the Suarez
brot hers had been assigned to this sane task under the sane circunstances both
before and after the incident in question. A though the work was arduous, it
appears that it was part of the Suarez' nornal work duties.

It isdifficult to attach any discrimnatory or particul ari zed
significance to the term"isol ated" when used in connection with irrigation
work. The work is perforce carried out over vast expanses of acreage. The
two Suarezes, who custormarily rode to the job together, al so worked toget her
as apair. Wether they laid out sprinkler pipe, cleaned out ditches, or, as

here, contructed "l evantes," the pair woul d general ly be separated over this

acreage fromother nenbers of their crewfor parts if not all of the day.

216. Rendon contradicted hinself regarding the ti ne he went
tothe Axler field that day, as well as the nunber of workers that
he saw while there.

217. Inits brief, the contention is made that the four thinners
sent to assist were at the field for only one-hal f hour, as Franci sco and
Gscar testified, thus |eaving themisol ated, and that respondent's W tnesses,
who testified that the Suarez brothers had assi stance for a | onger period,
shoul d not be credited.
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General Gounsel has thus failed to prove that the Suarez’ assi gnnent
on the day they served a charge on Rendon was any different, and hence carried
discrimnatory ramfications, fromthe tasks they perforned both before and
after that date. Accordingly, it is recoomended that this allegation is

di sm ssed.
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3. PARARAPHS 45 AND 46:  SIRVHE LLANCE GF UIN QN ACTIM TI ES

General ounsel all eged that on two separate occasi ons forenman Angel
Avila engaged in "surveillance" of union activities.

VWr ker Gorgoni o Lopez, a cutter fornerly in the crew of Angel Avila,
testified that on one norning in January 1980, he presented a petition to the
nenbers of Avila' s crewor crew #1. Lopez was acconpani ed by forner | oader
Ranon Gonzales. At that tine, Lopez was a nenber of the crew of S non Araya
and Ranon Hernandez, or crew #5, which was working in the sane field that day
as crew #1. Lopez stated that as he was presenting the petition to a nenber
of the crew the forenman arrived and i nmedi ately gave the order to go to work.
According to the witness, Avila al so asked the worker to whom Lopez gave the
petition whether the worker signed it and if the worker knew what he was
signing. Lopez stated that as he was circul ating the petition among the crew
Avila foll oned himto anot her crew nenber, asking that worker "Wiat happened
Wth you -are you going to sign that paper? Do you know, have you seen it?
Wiat are these peopl e doi ng threeatening the peopl €?" Lopez countered by
telling Angel that he was not demandi ng or forcing anything on the peopl e;
that Avils was the one who was threatening themsince he was yelling. He
further told Avila that that was the reason that they had a charge agai nst
him Uoon the urging of a crew nenber, Lopez gave Avila a copy of the charge.
Avila did not wsh to accept it, saying "I know that you can throw ne into
jail, but 1'mnot going to allow anyone to cone into the field." Another
wor ker, Ranon, then read the charge aloud to Avila, and the crew began to

wor K.
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Lopez testified that later in the day he presented the petition to
sone workers at a store where they custonarily gathered after work. At that
tine, five of the workers signed the petition.

Under cross-examnation, Lopez stated that he had not yet had the
opportunity to speak wth the first worker. He nerely handed himthe petition
when Avila arrived and began to "yel |" at the worker wth the petition after
he gave the order to start working. Lopez stated that the recipient of the
petition was a worker naned Mbreno. A second individual to whomthe petition
was handed to was naned Magal | on.

Lopez added that sone of the workers were gathering up their boxes
fromthe stitcher when the petition was bei ng passed around. Lopez further
noted that the crewgenerally starts to cut all at once when the order is
gi ven, al though sone people like to prepare thensel ves for the start of work
by laying their boxes out.

Lopez’ story was essentially consistent when reiterated on cross-
examnation, although he was a bit uncertain as to the exact distances between
hinsel f and foreman Avila when certain instructions regardi ng the paper were
given by Avila. (Qonsequently, | find that his account of events that norning
was basically credible. It is apparent that the petition was being circul ated
at or near the tine of the conmencenent of work. | do not infer, therefore,
that Avila's order to start was prermature or ained at stifling the
di ssemnation of the paper.

n anot her norning in January, 1980, Felix Magana, forner crew
representative for Villamoor Garcia' s crew Rengjio Gnzal ez, fornerly of

Avila' s crew, and a Cel estino , a lhion organi zer, visited Avila' s crew
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Magana passed around a petition which, according to testinony,
requested that the conpany set a date for negotiations and negotiate in good
faith so that there would be "no nore problens.” Mgana addressed Avila's
crew, saying that he was not going to explain the petition since it was
witten in English and Spani sh, except that he would explain it for those who
were unabl e to read. Magana testified that sone nenbers of the crew signed
the petition.

Magana vi sited anot her group of workers in another part of the field,
wher eupon Avila stated that the workers should not sign anything until it was
expl ained to themwhat the petition was about. Mgana nore or | ess repeated
his previous statenents regarding the explanation of the petition and that the
petition was purely voluntarily. As Magana went to speak wth yet anot her
group of workers, he had an additional exchange with Avila, who by this tine,
accordi ng to Magana, becane angry. Avila spoke rapidy, telling the people
that the Union was just getting "you into difficulties." Avila and Magana
al so argued about the discontinuation of the policy of not picking workers up
in Calexico but rather having themtravel to a locationin Hltville. Avila
def ended sane by claimng that the policy was designed to save the workers
gasoline. Magana admtted that no one prevented hi mfrompassi ng around the
petition.

Forenan Angel Avila hinself noted that on several occasions during
the lettuce harvest in January 1980, when he arrived at the field, he saw
Fel i x Magana, Cel estino , a "man fromthe Lhion," and Rengjio

Gonzal ez tal king w th workers before work
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commenced. Avila would drive by in his pickup to nore or less visually note
the people that were working in his crew park his pickup, put on his work
clothes and get prepared generally for work. He would return to where the
peopl e were gathered and tell themto begin working. Avila stated that he
woul d usual ly arrive at a field at about 20 minutes before work began.

Avila' s initial tasks each day included assigning crews to the particul ar rows
that they were to be working in, and insuring the proper type of |ettuce was
being cut. Avila stated that he nust provide instructions to his workers
every norni ng because the quality of the lettuce in each particular field nay
vary.

Avila noted that after the crews went into the fields to begin
working the three people visiting went inwth them According to the
forenan, "Wien | sawthat they were taking the time away fromthe peopl e and
slow ng themdown, | believe | told one of themthat | didn't think that they
shoul d be there, because it was al ready during working hours and the nmen and
workers were already working." Avila asserted that he nade these remarks to
Gel estino between 30 and 45 mnutes after the workers had entered the field.
Wen Avila told himthat he had to | eave but that he could cone back during
the lunch hour if he wanted to talk to the workers, Celestino got angry and
began to say obscene words to the foreman, threatening to "put a suit agai nst
ne, because | did not permt himto talk to the workers, because | didn't |et
himbe there." After this exchange, the three left the fields.

Avila admtted that he noticed that the three had a paper wth them

and that he announced to his crewthat they had a right
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to read the paper and understand whatever it was that the three peopl e want ed
themto sign. "If it was their wsh tosignit, go ahead and sign it, but if
they did not want; to signit they did not have to."

(n anot her occasion in January 1980, Avila saw Gorgoni o Lopez and
Ranon Gonzales at a lettuce field. As Avila was organizing the trios to -.,0
into work, Ranoa and Gogonio arrived. Avila testified that they showed up
about 10 or 15 mnutes after work had actually started. Ranon Gonzal es had a
paper which he told Avila was a conplaint against him Wen Avila told him
that he shoul d take those- papers to the office, Gornzal es took the paper and
place"! it in Avila s pickup truck. Wile this was occurring, Lopez had been
talking to the workers. Avila could see that he had a piece of paper wth
him Avila remnded Lopez that it was work tine, and that he should not be in
the fields. According to the forenan, the two were at the work site for about
40 to 50 mnutes after work had conmenced. After Gonzal es and Lopez | eft the
field, sone workers asked Avila about this piece of paper. Avilareiterated
statenents he had nade on a previous occasion, that they mght signit if they
felt it was to their benefit. |If not, they did not have to signit.

h the first of these occsions, when the three who included Magana
were at the field, Avila stated he was close by to themfor approxi nately two
or three mnutes. Avila would tell themto | eave several tines but they woul d
i gnore him

Avila' s testinony concerning these "petition" incidents was fairly

consi stent despite detailed cross-examnation. For exanpl e,
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asked to repeat statenents he nade to the workers on those occasi ons, he
reiterated for the nost part those that he had preferred during his direct
examnation. In addition, the central features of Avila' s account, such as
the words he used regarding the petition or petitions, that Avila woul d take
tine each norning to instruct the crews, and that the groups who passed the
petitions around went into the fields and remained wth the crews after work
had started, were fully corroborated by enpl oyees Hector Tapi a and Eusebi o
Aranda. Accordingly, | find Avila' s account of these incidents reliable, and
credit it fully.

Notw t hstandi ng the minor conflicts between testinony adduced by the
General ounsel and testinony adduced by respondent, | find that General
Qounsel has failed to prove, as alleged, that Avila was engaged in

survei |l lance on the two nornings in question. Uhder Tonooka Brothers, (1976)

2 ALRB No. 52, General Gounsel has the burden of show ng that respondent,
through its supervisor Avila, was consciously engaging in an act of
surveillance, i.e., observing enpl oyees engaged in protected, concerted
activities, such as talking wth organi zers, and was present at or near those
enpl oyees for that purpose.

It is not subject to dispute that Avila was on the prem ses pursuant
to his duties or that at |east when Magana was invol ved there was no evi dence
that Avila was follow ng himor others around, watching them The "wlIful"
el enent necessary to establish a violation based on surveillance (see Dan

Tudor and Sons v. AL.RB, 102 CA 3d 805 (1980)) was sinply not present

here, nor was there a "justifiable inpression” (Id.) that Avila s presence was

sol el y due
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to an attenpt to watch his crew nenbers engage in protected activity.

Qedited testinony supports the conclusion that the two groups circul ating the
petition were doing so in the fields after work had actual | y comenced. 218/
Qgani zing activities even when carried out under the aegis of the access
regul ation are not to take place during work tine (Reg. section 2090Uc)(3)).
Avila's patience in allowng the groups to remain as long as they did was
undoubt edl y sorely tested, as he attenpted to performhis supervisori al
obligation to oversee his crew and start themworKki ng.

Accordingly, it is recoomended that these al |l egati ons be di sm ssed.

218. Neither Lopez nor Mugana testified to the contrary.
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4. PARARAPH 48: THREATS TO D SCHARE

a. Facts

Jesus Torres Mendoza worked in the 1979-80 Inperial Valley |ettuce
harvest as a nenber of Angel Avila's crew S non Araya worked as Angel 's
second, or assistant, when he was not supervising anot her crew

Torres clained that near the end of Decenber he was sel ected by his
crewto be the representative for the Lhion. He averred that both Avila and
Amaya were present when the sel ection took place. General Gounsel negl ected
to call any wtnesses to corroborate either the fact of Torres' selection or
the presence of supervisors at the tine.

Sone tine in January, Torres was reprinmanded by Amaya for not cutting
| ettuce properly. The worker acknow edged that on that day he was not doing a
correct job. According to him Anaya told himin essence, that for poor work,
he could be fired. Torres allegedly responded "...you can fire ne whenever
you want to." Amaya allegedly then replied: "It isn't exclusively because of
your work. It's because you are participating very nuch wth the stops and
the Lthion and all of that." Torres clained that a fewdays prior to this
I nci dent, he passed out Lhion leaflets in Anaya' s presence. Torres al so
averred that when he gave Araya a copy of the charge referring to the

"threat," Anaya tore it up and threwit to the ground, all in the presence of
ot her wi t nesses.

Despite Torres' testinony to the effect that several persons were
percipient to the "threat” and the service of the charge, none were called by

General ounsel to corroborate Torres'
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asserti ons.

S non Amaya, a foreman in the lettuce harvest, testified
that he knewof a man in his crew by the nane of Jesus Mendoza, not Jesus
Torres.&/ Amaya was unaware that Torres was a Lhion crew representati ve and
was uncertain whether or not he had seen M. Torres wearing any Uhi on synbol s
at work. According to Amraya, Torres had problens wth cutting lettuce, in
that he would cut the I ettuce bel owthe proper place. The foreman called his
attention to this on several occasions.

n one particul ar day, January 24th, Araya recalled that Torres was
doing a particularly bad job. Specifically, Araya stated that contrary to
practice and instructions, Torres woul d renove too many extra | eaves on the
head of lettuce, or would cut it wholly wthout the extra | eaves. Anmaya told
himto "straighten up or we woul d see what we woul d have to do." He expl ai ned
to himthat he would have to do better work, and that if his probl ens
continued, a forenman hi gher up woul d have to be consul t ed. 220/ Torres
responded that he was going to go to the Lhion. According to Avaya, he
addressed the foreman in a profane manner and told himthat after they Ieft
work they woul d go sormewhere and "see what was goi ng to happen. "

Gontrary to Torres' testinony, Avaya denied that he had seen Torres

denonstrating Wnion support or that he was reprinmanding himfor that reason.

219. The workers' nane is actual |y Jesus Torres Mendoza.

220. Anmaya expl ained that he hinself did not have authority to fire
soneone, even though he mght give out warning noti ces.
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Hector Tapia, also a nenber of Avila's crewat the tine in question,
testified that he knew Jesus Torres, that Torres worked wth himin the sane
crewin January 1980 in the Inperial Valley. Tapia denied that there was any
UFWcrew representative in the crewat that tine. He al so deni ed seei ng
Torres wear a UFWhbutton or flag, and |ikew se denied that there ever was an
el ection for crewrepresentative for his crew around January 1980.

Smlarly, Eusebio Aranda worked in crew 1, Angel Avila' s crew in
the Inperial Valley in January 1980. Like Tapia, he denied that there was a
Lhion representative in his crewat that tine, or that he saw Jesus Torres
wearing a Lhion button or a Lhion flag at work. Aranda al so corroborated the
assertions of Snon Avaya that he called Torres' attention to his poor work.
Aranda hinsel f stated that he noticed the type of work that Torres was doi ng,
that the | ettuce was being cut bare, wthout |eaves, while in other instances
the | eaves thensel ves were sliced. Aranda stated that he never heard Anaya
say anything about Torres' Uhion activities.

b. Anal ysis and Goncl usi ons

General ounsel 's brief correctly points out that resolution of this
I ssue hinges upon a credibility determnation. In light of the conflict in
the testinony, | amunable to resol ve the issue in General (ounsel's favor. |
find that Torres' testinony was inherently unreliable, and accordi ngly
discredit it.

As pointed out above, there were several wtnesses to the alleged
unlawful statenment, as well as to the "election" of Torres as crew
representative. The failure to call themgives rise to an inference adverse

to Torres' assertions. (See Evid. (ode section
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452; Broadnoor Lunber ocnpany (1977) 227 NLRB 144). This Beard has noted t hat

when it is "faced wth a direct conflict in the testinony... there is no
additional evidence to shed light on the truth of the allegation. V¢
therefore find that the General Gounsel did not neet his burden of proof and

we dismss the allegations.” (3. Kuranura. Inc. (1977) 3 ALRB 49).

Notw thstanding the foregoing, | find, as an i ndependent basis to
discredit Torres' testinony, that the alleged "threat,” as he stated it, was
Inherently inplausible. Torres did not go to Bakersfield to work in
respondent' s lettuce harvest; and thus did not participate in the work
st ops.22—1/ Nor did he work in the crews that had a one-day stoppage in the
Inperial Valley in January, 1980. Thus, his assertion that Avaya told hi mhe
was bei ng di sci pl i ned because of his "participation. . .wth the stops" can
have .no basis in fact. Furthernore, that Araya woul d, seemingly out of the
blue, bring up Torres' Whion activities in the context of his being
disciplined, greatly strains one's credulity.

Accordingly, it is determned that this allegation shoul d be

di sm ssed.

221. Parenthetically, both enpl oyee w tnesses who testified contrary
to Torres, Tapia and Aranda, did participate in the 3akersfield stops, were
repl aced and then rehired in the Inperial Valley.
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5. PARAGRAPH 50; | NTERFERENCE WTH BMPLOYEES MEETI NG WTH A UN QN
REPRESENTATI VE

a. Facts

General ounsel alleged that "on or about January 28 and January 30,
1980, respondent through its agent Angel Avila interfered wth enpl oyees
neeting wth union representative Qiveiro Terrazas."

Qiveiro Terrazas testified that he worked for the respondent
fromJune, 1968, until March, 1978. |In that period, Terrazas had been
separated fromthe conpany for a tine; however, he had been rei nstated
after ALRB proceedi ngs were instituted.ggg/ Terrazas had worked as a
cutter and packer of lettuce in the crew of Angel Avila.

Duri ng January, 1980, Terrazas returned to the property of
respondent as a self-styled "organizer." Terrazas testified that
his "co-workers asked the Unhion office that | be given sone kind of a card to
go and talk to ny co-workers in the field."ggg/ A David Valles at the ULhion
of fice gave hima card approxi nately the size of a busi ness card whi ch
contai ns the wtness' nane and the handstanp: "Uhited Farmworkers Uhi on, AFL-
adqQ P. Q Box 1940, CGalexico, Galifornia 92231." The card was pl aced i nsi de
a plastic hol der which could be pinned on his shirt. The card is rather

nakeshi ft in appearance and contains no Lhion | ogo or signature froman

222. It is unclear fromthe record whether or not the natter
pr oceeded throuPh i ssuance of a fornal conplaint and hearing or whether the
natter was resol ved infornal ly.

223. This hearsay cannot be used as proof that Terrazas was in fact
so desi gnat ed.
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aut hori zed representati ve.

(n January 26, between seven and eight in the norning, Terrazas went
to H Arbol, the gathering place of the workers and the forenen in Holtville.
He briefly spoke to workers there. 224/ The foll ow ng Mnday, January 28th, he
returned to the sane | ocation at approximately the sane tine. Wile at H
Arbol, foreman Angel Avila asked Terrazas to identify hinself. The wtnes
said that he was an organi zer and that he had cone to talk to his co-workers.
Terrazas al so produced the card descri bed above and showed it to Avila.

Thereafter, Terrazas boarded the bus containing the workers fromQew
1, as did the forenan and S non Araya, another foreman. Qixce on the bus, Avila
agai n spoke to Terrazas. In Terrazas words, Avila "told ne that for nme to be
able to speak there, | needed a special permt fromthe conpany because | was
on private property. And he showed ne a sign that was on the outside. | told
himthat the conpany had signed a paper with the Sate and the Uhi on where
they would allowthe free access into the field. And at that tine, | took out
this paper." The wtness produced for the foreman a notice whi ch arose out of
a settlenent between the respondent and the ALRB in 1977. The notice is one
typically issued followng a settlement or the finding of a violation
I nvol vi ng Section 1153(a) of the Act which enunerates the organi zati onal
rights of agricultural enpl oyees.

According to Terrazas, Avila then showed the notice to the

224. There was no al l egation concerning events of January
26.
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workers and said that he coul d not | eave the premses nerely because Terrazat
asked himto leave; that he had to "listen to whatever | said to the workers."
There foll oned a di al ogue between Avila and Terrazas about probl ens that sone
of the workers had wth their holiday chocks. Avila al so asked Terrazas who
had asked himto go there to the bus. After Terrazas naned several workers
Avila, according to Terrazas, yelled at them "Is this true?" Terrazas stated
that he then told Angel not to threaten the workers Followng this, he and a
conpani on present on the scene, Rafael Ranos, |eft the area.

Two days later, on the 30th of January, Terrazas appeared at a field
known as H Aanmo. As it was raining, the nenbers of Gew 1 present at the
field waited in and around their cars, and were not working. The peopl e then
gathered to arrange for pay advances, with their foreman. After Angel had
finished wth the advances, Terrazas began to tal k to the people. Avila,
according to Terrazas, intervened, saying that Terrazas was only going to lie
to the people. The wtness asked Avila if it was a lie that he had fired the
representati ve of the nunber 1 crew Avila told himthat he had not been
fired but rather had beer, replaced. Terrazas then told Avila to "pl ease |et
ne talk to the people,” and requested that Avila | eave. Avila responded t hat
he had to renain there wth Terrazas;, Terrazas answered that "a forenan shoul d
| eave there when an organi zer was talking to the people.” A that tine,
according to Terrazas, the wtness was not on conpany property, but rather was
near the hi ghway.

Terrazas testified that he understood that there was an
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access agreenent in effect, allow ng organi zers on the property one hour

bef ore work, one hour after work and during the lunch period. He believed
that the agreenent had been negoti at ed between the Uhion and the conpany: the
ALRB notice referred to above represented to hi ma copy of that agreenent.

Terrazas recei ves no pay as an organi zer for the Union, nor any
benefits. No evidence of his representative status, save the card and his
sel f-serving testinmony, was contained in the record. Terrazas declined to say
that he notified anyone fromthe conpany or the Lhion in advance that he was
going to be at the Holtville site on the 26th of January. He nerely presented
his card to Anaya when he arrived on the scene. S mlarly, no show ng was
nade of advance notification for his visits of the 28th and 30th. Terrazas
stated that when he went out to talk to the workers, his purpose was to tell
themnot to "be afraid of Angel"; that he would be there to assist them and
to give them"courage" in pressing their denands for wage i ncreases and
retroactive pay.

Terrazas was under the inpression that the workers at Sam Andrews
had, by this tine, not received a pay increase. He was simlarly unaware of
the retroactive pay that certain workers had recei ved.

n cross-exanmnation, Terrazas® credibility was seriously underni ned
when he testified contrary to assertions nade on direct concerning Avila's
conduct on January 30. Terrazas admtted that after Avila arranged for the
| oans to crew nenbers he wal ked away. Terrazas did not begin to speak to
workers until after Avila was finished and had left. Due to the rain, there

was no work that day.
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The workers and Terrazas left the field about the sane tine. He stated that
at this tine, he did not have an opportunity to speak to the workers. @ ven
these inconsistancies, it is difficult to attach credence to Terrazas account
of his alleged exchange with Avila on January 30, even given Avila's
corroboration that he discussed the "firing" of a worker wth Terrazas (see
bel ow) .

Terrazas further admtted that on the twenty-eighth he arrived nearly
at the tine wen the buses were to depart fromthe fields. Avila s conduct
nay therefore be interpreted not so nuch as "interference,” but as a
fulfillment of his obligation as forenan to announce the begi nning of the work
day.

Avila testified that he saw Terrazas one Saturday in January 1980 at

B Abol .22

Terrazas was talking to the workers in the harvest crews as the
crews were beginning to gather prior to the coomencenent of work. Avila saw
Terrazas go towards the bus, but the forenan then got in his pickup anc3 | eft
togotothe field H did not see Terrazas for the renai nder of the day.

On the foll ow ng Mnday, Avila saw Terrazas at H Arbol, again at
about 6:30 am That day, Avila had received conplaints that he had been
distributing checks for holiday pay to peopl e who were his "favorites" and
that Terrazas was so informng his crew Avila wshed to clarify the
situation in the presence of Terrazas and the whole crew Inside the bus
where all were assenbl ed, Avila challenged Terrazas to tell himwho it was
that he supposedly gave the preferred checks to. Wen Terrazas nentioned a

speci fi ¢ worker,

225. He recogni zed Terrazas as a forner enpl oyee,
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Avila explained to the others that the worker had been ill during the

hol i days, am woul d be thus entitled to his pay. Terrazas then naned two
other workers, but Avila virtually ignored him The workers thensel ves,
Francisco Mila and Heriberto Lopez, w shed not to be the subject of the

di scussion. Terrazas and Avila were on the bus together for 15 or 20 m nutes.
The bus then proceeded to the fields.

The next tinme Avila saw Terrazas was on the fol | ow ng Vednesday at a
field called H Aano. Snce it was raining, workers were standi ng around
waiting to see if they woul d work. \Wrkers were schedul ed to recei ve pay
advances at that tine. A about 3:30 or 9:00 in the norning, there was a
di scussi on between Terrazas and the forenan concerning a particul ar individual
whom Terrazas accused the foreman of firing. Avila denied that he had so
treated the worker. Terrazas neverthel ess said that he had spoken to the
Lhion and that they were going to file conplaints against the foreman. Avila
said that was fine end | eft.

Thus, by Avila' s account, he did not in any way "interfere” wth
workers neeting or talking wth Terrazas. nh the three occasions that he
noted Terrazas’ presence, Avila did not prevent hi mfromspeaking wth
workers, insist that he |eave, interrupt him renmain in the area where
Terrazas was speaking, or, in general, cast aspersions en Terrazas' efforts.

Two enpl oyees who were nenbers of Avila's crew Eusebi o Aranda and
Hector Tapia, testified that they were acquainted wth Terraras. Both stated
that they saw Terrazas in January 1980, that deni ed any know edge that ho was

their crewrepresentative, that
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they, as individuals, or that the crewas a whol e asked himto be their
representative, or designated himas such. Neither witness stated that they
saw Terrazas in January 1980 wearing a Whion identification badge.

b. Anal ysis and Goncl usi ons

Qiite clearly, this allegation essentially rises and falls upon its
facts. Mewng Terrazas’ testinony inits nost logical light, it appears that
he felt that his presence woul d give "courage" or "encourage" his fellow
workers to press their conplaints or grievances agai nst the conpany, as he had
done in his prior ALRB experience. He was apparently not well-inforned
regarding the status of these "grievances," as well as on the issue of access,
thus casting doubt on whether he occupied an official or
qualified capacity with the Uhi on.@/

As access proposal agreed to in February 1979£/ by Respondent

and the Uhion provides for advance notification to the conpany of the
nanes of representatives. No conpany personnel were told of Terrazas'
"official" status, or of hisright, if any, to be on conpany property, or
of the sinple fact that he would be on their property. Avila, undoubtedl y
recogni zing the forner enpl oyee, was not obliged to treat Terrazas as

anyone ot her than that, and coul d not consci ously

"interfere" wth "enpl oyees neeting wth [a] union representative"

226. As noted, no one fromthe Uhi on corroborated
Terrazas’ assertions, or substantiated General Counsel's allegation that
Terrazas was in fact a "Uhion representative."

227. Interestingly, both the union and Respondent access proposal s

exchanged i n Novenber 1979 contai n sonewhat different wording of this
provi si on.
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whose credentials were not established.

Notw t hstandi ng any of the foregoing, there is sinply not enough
evidence to showthat Avila "interfered' wth any neetings. Assum ng,
arguendc, that Terrazas' representative capacity is established, the facts
reveal that his discussions wth workers on the 28th were curtail ed because.
it was tine to go to work, and the forenman coul d not obviously | eave the bus;
on the 30th, Terrazas began tal king to workers only after Avila left.

Furthernore, General Qounsel once again failed to aoduce any
corroborative evidence regarding the all eged conversaci ons Terrazas had wth
Avila. The legal discussion regarding die treatnent of uncorroborated
testinony which conflicts with that of other w tnesses, contained in the
precedi ng section on "tareats" to Jesus Torres, is incorporated by reference.

The interpretations Terrazas placed on Avila's actions are not
therefore entitled to preponderating weight. In addition, | find several
significant inconsistencies in that testinony itself and cannot fully credit
it. |If, as Terrazas naintained, his co-workers had either asked himdirectly
to be a representative or requested that the Uhion designate hi mas such, it
woul d seemthat he woul d have had to have sone contact with crew nenbers prior
to the lato January encounters wth the crewy, Araya and Avila. General
Gounsel failed to adduce any evidence on this point, particularly from
Terrazas hinself. Qe rmay infer fromthis failure that Terrazas was | ess than
candid regarding his "appoi ntnent" as Uhion "representative."” This |ack of
candor infects the entirety of his testinony and detracts frora the credence
one nay attach to it.

| recoomend that this allegation be di smssed.
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V. SUMVARY

A It is recoomended that the followng all egations be found as
violative of the section of the Act indicated:
1. Section 1153(a): Paragraph 33 (Fred Andrews' speech to workers in
Qctober; 1153(e) aspect di smssed).
2. Sections 1153(a) and (e):
a. Paragraph 18: UWilateral increase of |ettuce harvest
pi ece rate;
b. Paragraph 19: Uhilateral installation of screens on bus
W ndows;
Cc. Paragraph 40: UWilateral discontinuation of bus
transportation for Inperia Valley |ettuce harvest enpl oyees.
B It is further recoomended that the follow ng allegations be
di sm ssed:
1. Section 1153(a):
a. Paragraph 30: Threats to discharge;
b. Paragraphs 45 and 46: Surveillance by Angel Avil a;
c. Paragraph 48: Threat to di scharge Jesus Torres;

d. Paragraph 50: Interference wth "union representative."
2. Sections 1153(a) and (c):

a. Paragraphs 9 and 10: D scharge and refusal to rehire F.
Far f an;

b. Paragraph 13: Tractor driver |ayoff;

c. Paragraph 27: Vérning notices to GQozco's crew

d. Paragraph 29: (Change in recall nethod (also ternmed a
Section 1153(e) viol ation);
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e. Paragraph 31: DO scharge of crews 1, 2, 3, and part of 5

—

Paragraph 35: D scharges of Lopez and Medi na;

g. Paragraph 36: Layoff of Pedro Abrica (al so Section 1153(e)
all egation);

h. Paragraph 38: Failure to layoff thinning crews;

. Paragraph 41. Refusal to rehire;

j. Paragraph 42: Taking away seniority (al so alleged as
Section 1153(e) violation);

k. Paragraph 43: Changi ng work schedul e;

1. Paragraph 44: \Wérning notice to G (ontreras.

3. Sections 1153(a) and (e):

a. Paragraph 14: UWilateral nechanization
di spl acenent ;

b. Paragraph 16: Uhilateral wage increase to shop
enpl oyees;

c. Paragraph 17: Wnhilateral change in | oan repaynent;

d. Paragraph 22: UWhilateral change in working
condi ti ons;

e. Paragraph 25: UWilateral granting of retroactive pay;

f. Paragraph 26: Wilateral wage increase;

g. Paragraph 39: Refusal to pay Thanksgiving pay (al so
alleged as a Section 1153(e) violation).

4. Sections 1153(a) and (d): Paragraph 32: "lsolation" of

Franci sco and Gscar Suar ez.
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V. RECOMMENCED CRDER

Respondent, its officers, agents and representatives shall:
1. Gease and desist from

a. Failing or refusing to bargain in good faith or
consult wth the certified bargai ning representatives concerning the foll ow ng
natters

(1) Wge increases to its enpl oyees;

(2) Safety nmeasures instituted ostensibly for the benefit
of its workers;

(3) Transportation benefits and/ or acconodations for its
enpl oyees.

b. Threateni ng enpl oyees with a curtailnent of production in
the event that they, through their representative, insist on certain itens
in collective bargai ni ng.

c. Inany like or related nmanner interfering with, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed
themby Labor Code section 1152.

2. Take the follow ng affirnative actions which are deened necessary
to effectuate the purposes of the Act:

a. Renove the screens it has attached to the w ndows of buses
used to transport its agricul tural workers;

b. Recommence the providing of bus transportation for |nperia
Val l ey | ettuce harvest workers froma central pick-up point in Calexicotoits
har vest sites;

c. Sgnthe attached Notice to Enpl oyees and post copi es of

It at conspi cuous places on its property for

-272-



a period of 60 days, the tines and places of posting to be determned by the
Regional Drector, such tines and pl aces to enconpass | ettuce harvests in the
Inperial Valley and in Bakersfield as well as nel on harvests in those,
| ocations. (Qopies of the Notice, after translation by the Regional D rector
into appropriate | anguages, shall be furnished by Respondent in sufficient
nunbers for the purposes described herein. Respondent shall exercise due care
to repl ace any Notice which has been al tered, defaced, covered, or renoved.

d. Hand out copies of the attached Notice, in appropriate
| anguages, to all current enpl oyees who request it.

e. Mil copies of the attached Notice in all appropriate
| anguages, within 31 days after the date of issuance of this Qder, to all
enpl oyees who worked during 1979 lettuce harvests in Bakersfield and the
Inperial Valley, and who are no | onger enpl oyed by the respondent.

f. Arrange for a representative of respondent or a Board agent
to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of respondent during each of its |ettuce and nel on harvest seasons
for a period of one year, at each of its tw harvest sites. Saidreading is
to take pl ace prior to the coomencenent of work, follow ng the end of the work
day, or during the period when enpl oyees custonarily take their |unch

br eak. 228/ The readi ng or

228. General (ounsel requests that the Uhion be

(Foot note conti nued. . .)
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or readings shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
questi ons enpl oyees may have concerning the Notice or their rights under the
Act .

g. Notify the Regional ODrector inwiting, wthin 31
days after the date of issuance of this Qder, what steps have been
taken to conply wth it. Uon request of the Regional Drector,

respondent shall notify himor her

(Foot note 228 cont i nued)

permtted to address respondent's enpl oyees on conpany tine to renedy one of
the violations found. | find that any further expenditure of suns pursuant to
this case, apart fromthe expense of duplicating and nailing the attached
Notice, wll be punitive rather than renedial in nature. This respondent was
call ed upon to defend a spate of charges, nany of which were totally

groundl ess, while others were inadequately investigated, if at all, in the
rush to include themin the conplaint. Prosecution of nany aspects of the
conpl ai nt bordered on the frivol ous, and occasi oned naj or exes on the part of
the State and the respondent. In an effort to avert further such expenses,
and to avert conpounding the failure of the General Counsel to exercise the
appropriate discretion in deciding not to pursue certain clains, | am
recommendi ng that the reading of this Notice take place during non-work hours.

/

/
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periodically thereafter in witing what further steps have been taken in

conpliance wth this Oder.—
~ ’ f o
/ w PN L

)
_,r”f ITHEW GOLCBERG
1 ﬂer.:i::I:rnt_.i"?l:' Law QDffic

£

s
iy

DATED  January 11, 1982

_ 229. As per Kaplan's Fruit and Produce Co. 6 ALRB No. 36 (1980)
| find the application of the nake-whol e renedy, prayed for by the General
Qounsel in the conplaint and alleged by the Lhion in its post-hearing
brief, to be singularly inappropriate. The Lhion here was decidedy
responsi bl e for the sl ow pace of negotiations presenting a nore enphatic
situation than in Kaplan's where the Board attached equi val ent o
responsi bility to the Union and the enpl oyer for the tenpo of bargai ni ng.

Li kew se, extending the Lhion's certification would not effectuate the
policies of the Act. Intheinitial year after certification, the Union
failed to present a conplete collective bargai ning proposal . The record is
whol 'y devoi d of evidence that the respondent postponed or del ayed the
negotiations, or sought to avoid its obligation to bargain save in the
three particulars for which violations have been found. It was at all
tines eager to neet wth the Lhion. Extending the certification year mght
be viewed as a condonation of negotiating tactics which permt a Lthion to
avoidits resBonsu bilities while penalizing an enpl oyer which attenpts to
fulfill its obligations.
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NOT CE TO BEMPLOYEES

After a hearing at which each side had a chance to present its
facts, the Agricultural Labor Rel ations Board has found that we interfered
wh_th }\Qe_ rights of our workers. The Board has told us to send out and post
this Notice.

W will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. T% bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract or
to hel p or protect one anot her; and,

5. To decide not to do any of these things.

Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:
VE WLL NOT fail or refuse to bargain with your Uhion about raising
your wages, changi ng or ending bus transportation fromQCal exico to our fields,

putting netal screens on those buses or take any other steps which we feel
I nvol ve your safety.

VEE WLL NOT threaten you with | ess work or the decrease of certain
crop production if you, through your Uhion, insist on certain itens in your
cont ract.

VEE WLL renove the screens on the conpany buses, and start to

{)/rlo?n de transportation again fromGCal exico to our fields in the Inperial
al | ey.

DATED.
SAM ANDREVGS & SONS

By

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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